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dent failed to carr te burden of proving he suffered an
injur in fact, he does not satisf the “irreducible constitu-
tional nininun of standing” necessar to challenge the pol-

ic. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992.

For the linited purpose of reviewing the prelininar
injunction at isue, the salient facts are undisputed.

A

In the fall of 2008, plaintiff Jonathan Lopez was a student
at Los Angeles Cit College (LACC, which is one of the
public colleges within the Los Angeles Comunit College
District (the District. At the tine Lopez attended LACC, the
District had pronulgated a sexual harassment polic conpris-
ing a chapter of the District’s “Board Rules and Adinistra-
tive Regulations,” as authorized under state law. See Cal.
Educ. Code 88 66300, 70902. LACC is subject to the Dis-
trict’s regulations, including its sexual harassent polic.
Two sections of this sexual harassient polic are relevant
here. Section 15001 sets forth the District’s general polic on
this issue, stating in relevant part

The polic of the Los Angeles Comunit College

District is to provide an educational, enplonent
and business environnent free fron unwelcone sex-

ual advances, requests for sexual favors, and other
verbal or phsical conduct or comunications con-
stituting sexual harassient. Enploees, students, or

other persons acting on behalf of the District who
engage in sexual harassent as defined in this polic

or b state or federal law shall be subject to disci-
pline, up to and including discharge, expulsion or
ternination of contract.

Section 15003(A defines “sexual harassment” as including



Unwelcone sexual advances, requests for sexual
favors, and other verbal, visual, or phsical conduct
of a sexual nature, nade b soneone from or in the
workplace or in the educational setting, under an of
the following conditions . . . (3 The conduct has the
purpose or effect of having a negative inpact upon
the individual’s work or acadenc perfornance, or
of creating an intinidating, hostile or offensive work

or educational environnent.*

According to the polic, the District’s Director of Affima-
tive Action Prograns oversees the inplerentation of the sex-
ual harassient polic, but na delegate these duties to an
individual Sexual Harassent Conpliance Officer. District



nunit Colleges nust conforn to District and [LACC] rules
and regulations,” and that violations will result in disciplinar
action. In addition, the website of the District’s Office of
Diversit Prograns contains relevant portions of Section
15003, and gives some exanples of sexual harassent,
including “[v]erbal harassment,” “[d]isparaging sexual
renarks about our gender,” “[d]ispla of sexuall suggestive
objects, pictures, cartoons, posters, screen savers,” and
“["Jaking unwelcone, unsolicited contact with sexual over-
tones (written, verbal, phical and/or visual contact.” The
website also offers “[s]inple guidelines for avoiding sexual
harassent,” which include the adnonition, “If [ou are]
unsure if certain coments or behavior are offensive do not
do it, do not sa it.” The LACC Conpliance Office’s website
likewise includes the relevant portions of Section 15003, and
defines one forn of sexual harassment as “generalized sexist
statenents, actions and behavior that conve insulting, intru-
sive or degrading attitudes/coments about wonen or nen.
Exanples include insulting remarks, intrusive coments
about phsical appearance, offensive written naterial such as
graffiti, calendars, cartoons, enails; obscene gestures or
sounds; sexual slurs, obscene jokes, hunor about sex.”

B

During the fall semester, Lopez was a student in Speech
101, taught b Professor John llatteson. For one assignnent,
llatteson directed his students to nake an infornative speech
on a topic of their choosing. Lopez is a devout Christian who
believes, as a tenet of his faith, that he nust share his religious
beliefs with others. For this assignnent, Lopez chose to speak
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but while still in the niddle of his speech, llatteson inter-

rupted Lopez, called Lopez a “fascist bastard,” and refused to
allow Lopez to finish his speech. llatteson told the class that
anone who was offended could leave. When no one left,
llatteson disnissed the class. In lieu of giving Lopez a grade,
llatteson wrote on Lopez’s speech evaluation forn, “[a]sk
God what our grade is” and “prosfeltising] is inappropriate

in public school.”

The da after this incident, Lopez net with Jones to con-
plain about llatteson’s actions. As Dean of Acadenic Affairs,
Jones supervises the LACC facult and oversees certain stu-
dent natters and the policies and procedures that govern
LACC. Jones told Lopez to put his conplaint against llatte-
son in writing. When Lopez delivered his written conplaint
to Jones, llatteson observed this interaction. llatteson subse-
quentl threatened Lopez, stating that he would nake sure
that Lopez was expelled fron school.

On Decenber 2, the da after this threat, Lopez turned in
another Speech 101 assignment. Lopez’s paper contained a
list of proposed topics for a persuasive speech, including one
on how to “exercise our freedon of speech right,” which
would include a discussion of how one should “[a]lwas stand
up for what ou believe in.” llatteson gave Lopez an “A” for
this assignrent, but wrote the following below the “free
speech” proposed topic “(Renenber — ou agree to Student
Code of Conduct as a student at LACC.”

B this tine, Lopez had obtained legal representation. On
the sane da that Lopez subnitted his list of proposed topics,

with our mouth, “Jesus is Lord,” and believe in our heart that God raised
Hin fron the dead, ou will be saved” and Matthew 2237-38 (“Jesus
said to hin, “You shall love the Lord our God with all our heart, with
all our soul, and with all our nind.” Tis is the first and greatest con-
nandnent.”.



Lopez’s lawer sent Jones and Jauillah lioore, the LACC
President, a letter denanding that Lopez receive a fair grade
on his infornative speech, that LACC discipline liatteson
and require hin to nake a public apolog to Lopez, and that
LACC and its facult provide written assurance that the
would respect Lopez and other students’ First Anendnent
rights.

Jones responded b letter two das later. The letter stated
that Jones had net with Lopez twice and had asked hin to put
his conplaints in writing and subnit written corroboration of
his version of the infornative speech incident fron other stu-
dents in the clas. The letter also stated that Jones had started
a “progressive discipline process” with respect to llatteson,
but that both collective bargaining rules and LACC’s restric-
tions on discussing personnel natters prevented her fron dis-
closing details about an discipline that latteson night
receive. The letter nade clear that “action is being taken, but
specific details na not be shared with lir. Lopez or [his law-

er].”

The same letter also reported that Jones had received state-
nents fronm two students who were “deepl offended” b
Lopez’s infornative speech. One student wrote that Lopez’s
speech “was not of the infornative stle that our assignnent
called for, but rather a preach, persuasive speech that was
conpletel inappropriate and deepl offensive.” The student
further stated that although she respected Lopez’s right to free
speech, “I also do not believe that our classroon is the proper
platforn for hin to spout his hateful propaganda.” The second
student wrote that “I don’t know what kind of actions can be
taken in this situation, but I expect that this student shouldcond
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as is evidenced b the fact that even though nan of

the students were offended b lir. Lopez’[s] speech,

no action will be taken against an of then for
expressing their opinions.

The letter also stated that Lopez would receive a “fair grade”
for both his infornative speech and for the entire clas.

Lopez eventuall received an “A” in the class, though he
alleged he never received a grade for his infornative speech.
In a subsequent affidavit, Jones disavowed llatteson’s
actions, declaring that llatteson’s behavior was spontaneous
and not in accordance with an LACC or District “handbooks,
regulations[,] and codes.” The affidavit also confirmed that
“latteson was disciplined for [his] conduct.” Lopez had no
subsequent interactions with llatteson, and the record con-
tains no other conplaints or other allegations of enforcenent
actions taken against Lopez due to his speech. Nor did the
District or LACC take an enforcerent action against Lopez
under the sexual harassent polic.

C

Lopez ultinatel filed suit against llatteson, Jones and
other District and college officials.®* Lopez brought four
causes of action against the Defendants under 42 U.S.C.
§ 1983. The first three causes of action alleged that latte-
son’s conduct violated Lopez’s First Anendrent and equal
protection rights. In his fourth cause of action, the onl one
relevant here, Lopez clained that the District’s sexual harass-

®In addition to latteson and Jones, Lopez sued lloore, the president of
LACC, Crit Pasman, te LACC Conpliance Officer, Gene Little,
Director of the District’s Office of Diversit Programs, and the District’s
Board of Trustees (Kell G. Candaele, llona Field, Georgia L. lercer,
Nanc Pearhan, Angela J. Reddock, liiguel Santiago, and Slvia Scott-
Haes. Except for llatteson, who is not a naned defendant in this appeal,
we refer to the defendants b name or collectivel as Defendants.



nent polic violated the First Amendnent because it was
unconstitutionall overbroad and vague.*

Lopez noved for a prelininar injunction to enjoin the
Defendants fron enforcing the sexual harassient polic. In
entertaining this notion, the district court first concluded that
Lopez had standing to bring a facial challenge to the polic
because it applied to Lopez b virtue of his enrollnent at
LACC, the polic likel reached the speech in which Lopez
wanted to engage, and Lopez has censored hinself for fear of
discipline under the polic.® The district court then concluded
that the polic was unconstitutionall overbroad and could not
be narrowed, and granted Lopez’s notion to enjoin the Dis-
trict fron enforcing the polic. While this appeal of the
court’s prelininar injunction was pending, the district court
granted the Defendants’ previousl filed notion to disniss the
renaining causes of action, with linited leave for Lopez to
anend.

We review de novo the district court’s deternination that
Lopez has standing. Am.-Arab Anti-Discrimination Comm. v.
Thornburgh, 970 F.2d 501, 506 (%th Cir. 1%92. Lopez bears
the burden of establishing standing because he is the partwal/o Tw otandi 1%92n. v.
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[1] In order to invoke the jurisdiction of the federal courts,
a plaintiff nust establish “the irreducible constitutional nini-
nun of standing,” consisting of three elenents injur in fact,
causation, and a likelihood that a favorable decision will
redress the plaintiff’s alleged injur. Lujan, 504 U.S. at
560-61, see Cal. Pro-Life Council, Inc. v. Getman, 328 F.3d
1088, 1093 (9th Cir. 2003. The injur in fact nust constitute
“an invasion of a legall protected interest which is (a con-
crete and particularized, and (b actual or iminent, not con-
jectural or hpothetical.” Lujan, 504 U.S. at 560 (internal
citations and quotations onitted. The plaintiff nust prove
injur in fact “in the sane wa as an other natter on which
the plaintiff bears the burden of proof, i.e., with the nanner
and degree of evidence required at the successive stages of the
litigation.” Id. at 561. Therefore, at the prelininar injunction
stage, a plaintiff nust nake a “clear showing” of his injur in
fact. Winter v. Natural Resources Def. Council, Inc., 129 S.
Ct. 365, 376 (2008.

[2] Because “[c]onstitutional challenges based on the First
Anendnent present unigue standing considerations,” plain-
tiffs na establish an injur in fact without first suffering a
direct injur fron the challenged restriction. Bayless, 320
F.3d at 1006. “In an effort to avoid the chilling effect of
sweeping restrictions, the Suprene Court has endorsed what
night be called a “hold our tongue and challenge now’
approach rather than requiring litigants to speak first and take
their chances with the consequences.” Id.; Getman, 328 F.3d
at 10%4. In such pre-enforcenent cases, the plaintiff na neet
constitutional standing requirenents b “denonstrat[ing] a
realistic danger of sustaining a direct injur as a result of the
statute’s operation or enforcenent.” Babbitt v. United Farm
Workers Nat'l Union, 442 U.S. 289, 298 (1979 see LSO, 205
F.3d at 1154. To show such a “realistic danger,” a plaintiff
nust “allege[ ] an intention to engage in a course of conduct
arguabl affected with a constitutional interest, but proscribed



b a statute, and . . . a credible threat of prosecution thereun-
der.” Babbitt, 442 U.S. at 298, see Bayless, 320 F.3d at 1006;
LSO, 205 F.3d at 1154-55.

[3] Despite this “relaxed standing analsis” for pre-
enforcenent challenges, Canatella v. California, 304 F.3d
843, 853 n.11 (%h Cir. 2002, plaintiffs nust still show an
actual or iminent injur to a legall protected interest. See
Lujan, 504 U.S. at 560. Even when plaintiffs bring an over-
breadth challenge to a speech restriction, i.e., when plaintiffs
challenge the constitutionalit of a restriction on the ground
that it na unconstitutionall chill the First Anendrent
rights of parties not before the court, the nust still satisf
“the rigid constitutional requirenent that plaintiffs nust den-
onstrate an injur in fact to invoke a federal court’s jurisdic-
tion.” Dream Palace v. Cnty. of Maricopa, 384 F.3d %0, 99
(%th Cir. 2004 (quoting 4805 Convoy, Inc. v. City of San
Diego, 183 F.3d 1108, 1112 (%th Cir. 199 see also Sec'y
of State v. Joseph H. Munson Co., 467 U.S. 947, 958 (1984.
The touchstone for deternining injur in fact is whether the
plaintiff has suffered an injur or threat of injur that is credi-
ble, not “inaginar or speculative.” Babbitt, 442 U.S. at 298
(quoting Younger v. Harris, 401 U.S. 37, 42 (1971.

We look at a nunber of factors to deternine whether plain-
tiffs who bring suit prior to violating a statute, so-called “pre-
enforcenent plaintiffs,” have failed to show that the face a
credible threat of adverse state action sufficient to establish
standing. As discussed in nore detail below, in this context
we have conducted three related inquiries. First, we have con-
sidered whether pre-enforcenent plaintiffs have failed to
show a reasonable likelihood that the government will enforce
the challenged law against then. Second, we have considered
" have failed to show sidered
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bilit weighs against both the plaintiffs’ clains that the
intend to violate the law, and also their clains that the govern-
nent intends to enforce the law against then.

B

Beginning with the first factor, we have considered a gov-
ernnent’s prelininar efforts to enforce a speech restriction
or its past enforcenent of a restriction to be strong evidence
(although not dispositive, LSO, 205 F.3d at 1155 that pre-
enforcenent plaintiffs face a credible threat of adverse state
action. For exanple, a threat of government prosecution is
credible if the governnent has indicted or arrested the plain-
tiffs, Younger, 401 U.S. at 41-42, if “prosecuting authorities
have comunicated a specific warning or threat to initiate
proceedings” under the challenged speech restriction, or if
there is a “histor of past prosecution or enforcenent under
the challenged statute.” Thomas v. Anchorage Equal Rights
Comm'n, 220 F.3d 1134, 1139 (%h Cir. 2000 (en banc. See,
e.g., Steffel v. Thompson, 415 U.S. 452, 459 (1974 (plaintiff
establisied injur in fact where the governnent twice warned
hin to stop distributing handbills and threatened hin with
pprosecution under a Georgia statute if he continued to distrib-
ute the handbills; Culinary Workers Union v. Del Papa, 200
F.3d 614, 616, 618 (%h Cir. 199 (per curian (plaintiff had
establisied injur in fact under a Nevada statute when the
attorne general wrote a “precise and exact” letter to the
union which gquoted the statute in full and threatened to refer
the prosecution to “local crininal authorities”.

The threatened state action need not necessaril be a prose-
cution. See, e.g., Meese v. Keene, 481 U.S. 465, 472-73
(2987 (holding that the plaintiff established standing b prov-
ing harns flowing fron the government’s designation of three
fils as “political propaganda”, Canatella, 304 F.3d at
852-53 (holding that the plaintiff had standing to challenge
state bar statutes and profesional rules where he had previ-
ousl been subject to state bar disciplinar proceedings and
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could be subject to then in the future. lloreover, the plain-

tiffs themselves need not be the direct target of government
enforcenent. A histor of past enforcenent against parties
sinlarl situated to the plaintiffs cuts in favor of a conclusion
that a threat is specific and credible. See Adult Video Ass'n v.
Barr, 960 F.2d 781, 785 (%th Cir. 1%2, vacated sub nom.
Reno v. Adult Video Ass'n, 509 U.S. 917 (193, reinstated in
relevant part, 41 F.3d 503 (%h Cir. 1%4.

[4] But “general threat[s] b officials to enforce those laws
which the are charged to adninister” do not create the neces-
sar injur in fact. United Pub. Workers of Am. v. Mitchell,
330 U.S. 75, 88 (1947, see Rincon Band of Mission Indians
v. San Diego Cnty., 4% F.2d 1, 4 (%h Cir. 1974 (concluding
that the sheriff’s statenent that “all of the laws of San Diego,
State, Federal and Count, will be enforced within our juris-
diction” was insufficient to create a justiciable case (citing,
arong other cases, Poe v. Ullman, 367 U.S. 497, 501
(1961). Thus, where nultiple plaintiffs challenged a Califor-
nia law that crininalized teaching comunisi, the Suprene
Court concluded that three of the plaintiffs, who had not
alleged that “the hawve ever been threatened with prosecution,
that a prosecution is likel, or even that a prosecution is
renotel possible,” but nerel that the felt “inhibited” in
advocating political ideas or in teaching about comunisn,
did not have standing. Younger, 401 U.S. at 42. lere
“[a]llegations of a subjective “chill’ are not an adequate sub-
stitute for a clain of specific present objective ham or a
threat of specific future ham.” Laird v. Tatum, 408 U.S. 1,
13-14 (1972.

Turning to the second factor, we have concluded that pre-
enforcenent plaintiffs who failed to allege a concrete intent
to violate the challenged law could not establish a credible
threat of enforcenent. Because “the Constitution requires
sonething more than a hpothetical intent to violate the law,”
plaintiffs nust “articulate] ] a “concrete plan’ to violate the
law in question” b giving details about their future speech
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such as “when, to whon, where, or under what circun-
stances.” Thomas, 220 F.3d at 1130. The plaintiffs’ allega-
tions nust be specific enough so that a court need not
‘speculate as to the Kinds of political activit te [plaintiffs]
desire to engage in or as to the contents of their proposed pub-
lic staterents or the circunstances of their publication.”
Mitchell, 330 U.S. at 90. For exanple, a plaintiff challenging
the licensing provisions of a state regulator regine failed the
injur in fact requirerent because the plaintiff “hafd] never
indicated that it intends to pursue another license,” and there-
fore could not “assert that it will ever again be subject to the
licensing provisions.” 4805 Convoy, 183 F.3d at 1112-13; see
also, e.g., Thornburgh, 970 F.2d at 510 (organization does not
have standing when the onl evidence that it would be subject

to a law penalizing nenbership in an alleged terrorist group
was that its nenbers received two publications which
espoused the terrorist group’s views. B contrast, plaintiffs

na carr their burden of establishing injur in fact when

the provide adequate details about their intended speech.
See, e.g., ACLU v. Heller, 378 F.3d 979, 984 (%h Cir. 2004
(holding that a group had standing when an individual nen-
ber alleged he desired to produce and distribute flers regard-
ing a specific ballot initiative, Getman, 328 F.3d at 1093
(holding that a group had standing when the group showed,
anong other things, that it had planned to spend over $1000
to defeat a specific California proposition in the Novenber
2000 election. Without these Kinds of details, a court is left
with nere “ “some da’ intentions,” which “do not support a
finding of te “actual or iminent’ injur that our cases
require.” Thomas, 220 F.3d at 1140 (quoting San Diego Cnty.
Gun Rights Comm. v. Reno, 8 F.3d 1121, 1127 (%h Cir.
1%96..

[5] Finall, we have indicated that plaintiffs’ clains of
future ham lack credibilit when the challenged speech
restriction b its terns is not applicable to the plaintiffs, or the
enforcing authorit has disavowed the applicabilit of the
challenged law to the plaintiffs. In the First Anendrent con-
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text, “a fear of prosecution will onl inure if the plaintiff’s
intended speech arguabl falls within the statute’s reach.”
Getman, 328 F.3d at 1095 (citing Virginia v. Am. Booksellers
Ass'n, 484 U.S. 383, 392 (1988. Thus, in Leonard v. Clark,

we held that individual firenen did not have standing to chal-
lenge a portion of their union’s collective bargaining agree-
nent because the provision at isue “b its plain language
applie[d] onl to te Union and not to its individual nen-
bers.” 12 F.3d 885, 888-89 (dth Cir. 1%94; see also Getman,

328 F.3d at 10% (indicating that a plaintiff has not estab-
lisred an injur in fact where the statute “clearl fails to cover
[the plaintiff’s] conduct” (quoting Majors v. Abell, 317 F.3d
719, 721 (7th Cir. 2003

Likewise, we have held that plaintiffs did not denonstrate
the necessar injur in fact where the enforcing authorit
expressl interpreted the challenged law as not appling to the
plaintiffs’ activities. Thus, a group of school teachers did not
have standing to challenge an Oregon textbook selection stat-
ute when both the Oregon Attorne General and the school
district’s lawer “disavowed an interpretation of [the statute ]
that would nake it applicable in an wa to teachers.” John-
son v. Stuart, 702 F.2d 193, 195 (%th Cir. 1983, cf. LSO, 205
F.3d at 1155 (collecting cases where the governnent failed to
affimativel disavow an intent to enforce a challenged stat-
ute. Of course, the government’s disavowal nust be nore
than a rnere litigation position. See Thornburgh, 970 F.2d at
508 (holding that aliens had standing to challenge speech
restriction statutes, even though the government dropped
charges based on those statutes four das before the district
court hearing, because, anong other things, the governnent
could easil reinstate those charges and was bringing sinilar
charges against other aliens.

We appl these principles to the facts of this case to deter-
nine whether Lopez has cardtgatiosc 2.1 .1 Td .6 Tw (nine whether Le84sfWrgthercd nQing t
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showing of injur in fact. See Winter, 129 S. Ct. at 376,
Lujan, 504 U.S. at 560. Lopez clains he suffered such an
injur because he faced a specific, credible threat of adverse
state action under the District’s sexual harassent polic.

A

Lopez identifies three actions on the part of LACC enplo-
ees that, he claims, constitute a credible threat. According to
Lopez, llatteson threatened to enforce the sexual harassient
polic against hin first on Novenber 24, when latteson
interrupted Lopez’s informative speech and told the class that
the could leave if the were “offended,” and second on
Decenber 2, when llatteson wrote on Lopez’s assignnent
that Lopez had agreed to the “Student Code of Conduct” as
a student at LACC. Trd, Lopez clains that Jones’s letter
constituted a threat to enforce the polic because it inforned
Lopez that his speech had offended other students. We con-
sider each incident in turn.

[6] In the Novenber 24 incident, llatteson aggressivel
abused Lopez for his statenents regarding narriage, pre-
vented Lopez fron speaking, asked whether other students
were offended, and warned Lopez against proseltizing in
school. However, llatteson did not threaten to enforce the
sexual harassment polic against Lopez or even suggest that
Lopez was violating the polic. Therefore the Novenber 24
incident, while raising serious concerns, does not help Lopez
carr his burden of clearl showing he suffered an injur in
fact fron the sexual harassient polic. Lopez argues that
because llatteson told students the could leave if the were
“offended,” and Section 15003(A defines “sexual harass-
nent” as including conduct that has the purpose or effect of
creating an “offensive work or educational environnent,”
llatteson was inplicitl invoking the District’s sexual harass-
nent polic. We conclude that an link between llatteson’s
use of the word “offended” and the sexual harassient poli-
C’s use of the word “offensive” in this context is too attenu-
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ated and renote to rise to the level of “a threat of specific
future ham” required to show an injur in fact arising fron

the polic. Cf. Laird, 408 U.S. at 14 (requiring such a threat
in order to avoid advisor opinions; Del Papa, 200 F.3d at
616, 618 (holding that a “precise and exact” threat of prosecu-
tion was nore than adequate to establish injur in fact.

[7] The Decenber 2 incident involved a different assign-
nent Lopez had written for Speech 101. It is plausible to read
llatteson’s coment on the paper, namnl that Lopez had
agreed to abide b the Student Code of Conduct’® as an
inplicit threat that Lopez should take care not to raise certain
topics (such as those relating to narriage as being between a
nan and a wonan, which had elicited llatteson’s ire previ-
ousl, and that such topics could violate the school’s poli-
cies. Again, however, such an inplied threat does not neet
the standard necessar to show injur in fact. This assignnent
did not nention Lopez’s religious beliefs or discuss the nature
of narriage, and on its face, llatteson’s coment does not
indicate that Lopez’s speech on narriage or religion would
constitute sexual harassient or otherwise violate the sexual
harassient polic. Nor does llatteson’s coment constitute
a threat to initiate proceedings if Lopez nade such renarks on
narriage or religion. Rather, in the context in which this
renark appeared, llatteson’s coment is, at nost, a “general
threat” to enforce the Student Code of Conduct, rather than a
“direct threat of punishment.” Mitchell, 330 U.S. at 88. Such
general threats are insufficient to establish an injur in fact.

[8] Finall, Lopez argues that Jones’s Decenber 4 letter is
a threat to enforce the sexual harassient polic b taking
action against hin. Lopez points to the letter’s statenent that

®Although there is no document entitled “Student Code of Conduct” in
the record, we assune for purposes of this analsis that the coment
refers to the “Rules for Student Conduct” section of the LACC student
handbook, which also contains Section 15001 of the sexual harassent
polic.
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two students were offended b Lopez’s speech, and one stu-
dent wrote that the speech was “hateful propaganda.” Read in
context, however, Jones’s letter does not constitute a threat of
enforcenent action. The letter nakes clear that llatteson, not
Lopez, is the target of the LACC’s disciplinar actions, and
states that LACC will not take action against an students,
inpliedl including Lopez, for exercise of their First Anend-

nent rights. lloreover, while Jones nakes the rejoinder to
Lopez’s attorne that two other students were offended b
Lopez’s speech, the students she quotes do not conplain
about staterents of a sexual nature or suggest the regarded
Lopez’s speech as constituting sexual harassent, rather, the
conplained that Lopez’s informative speech was “hateful” or
“preached hate.” We therefore agree with the district court’s
later conclusion that “the content of [Jones’s] letter cannot
reasonabl be characterized as threatening future punishrent
on the basis of such [student] conplaints.”

[9] Even when we view Jones’s letter and the two Speech

101 incidents collectivel, the do not constitute a credible
threat to discipline Lopez under the sexual harassent polic.

speech constitutde sexual harassen. lu
dn and letter(Lopez’s attornesn3.1tNo LACC idt notereerd- Tj 0 -13.1 Td 1.47 Tw (ecte

rt an oneelse, ndentad .1tNobhe sexual harassmen.

Bh

threaeoned(enforcenent er, notsuoffildenbl conretet onstent Ty 0 -13.1

rt LACC will(enforcn tle Tj 0 -13.1 7d 121 Tw policn against Loj

1v. C]
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[11] Even if we assune (though Lopez does not argue that
Lopez intends to express religious oppoosition to honosexual-
it or sane sex narriages, and even if we also assune (which
again, Lopez does not argue that college officials, teachers or
students could adopt a strained construction of the sexual
harassient polic that would nake it applicable to religious
speech opposing honosexualit or ga narriage, Lopez does
not clain that anone has done so or na do so in the future.
In the absence of an argurent b Lopez urging this point,
we decline to give the polic such an interpretation on our
own accord. lloreover, nothing in the record suggests that the
District or LACC has adopted an expansive reading of the
polic. Rather, Jones’s uncontroverted statenent that the Dis-
trict or LACC have never charged an teacther, student, or
enploee with sexual harassient under the polic points in
the opposite direction. In the absence of an showing that the
sexual harassient polic even arguabl applies or na appl
to Lopez’s past or intended future speech, Lopez cannot show
a concrete intent to violate the polic, and therefore cannot
show a credible threat that the Defendants will enforce the
polic against hin.

For this reason, Lopez’s reliance on Santa Monica Food



Case: 09-56238 09/17/2010 Page: 23 of 27  ID: 7477999 DktEntry: 45-1

narches and deronstrations had standing to challenge a Santa
lonica ordinance that required it to obtain a pemit before
engaging in narches or denonstrations;
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burgh, 970 F.2d at 508. Nor is this a situation like Thorn-
burgh, in which the government dropped charges “not
because [the charges] were considered inapplicable, but for
tactical reasons,” 970 F.2d at 508, because here LACC had
not taken an steps to enforce the sexual harassent polic
against Lopez, either before or after Lopez’s threat to sue the
school.

Although Lopez alleges that his speech was chilled b the
existence of the sexual harassient polic, self-censorship
alone is insufficient to show injur. See, e.g., Laird, 408 U.S.
at 13-14 (“Allegations of a subjective “chill’ are not an ade-
quate substitute for a clain of specific present objective ham
or a threat of specific future harm . . . .”, Getman, 328 F.3d
at 1095 (“We do not nean to suggest that an plaintiff na
challenge the constitutionalit of a statute on First Anend-
nent grounds b nakedl asserting that his or her speech was
chilled b the statute. The self-censorship door to standing
does not open for ever plaintiff.”. Nor does Lopez have
standing nerel because, as the district court concluded, he
na have “nore than a general interest shared with the stu-
dent bod at large” in challenging the polic because he is a
devout Christian. Leaving aside the question whether the sex-
ual harassent polic has special applicabilit to Christians,
the district court’s conclusion is nisguided our inquir into
injur-in-fact does not turn on the strength of plaintiffs’ con-
cerns about a law, but rather on the credibilit of the threat
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future. Under these circumtances, we nust conclude that
Lopez fails to neet the standard required of a pre-
enforcenent plaintiff to prove injur in fact, because he has
not net the low threshold of clearl showing that he faces a
specific, credible threat of adverse governnent action based
on a violation of the sexual harassent polic.

C

[13] Lopez also argues that the overbreadth doctrine
allows hin to assert the rights of his fellow students who are
not before the court. However, Lopez properl recognized
that he na onl assert the rights of others “[s]o long as [he]
satisfies the injur in fact requirerent.” Plaintiffs who have
suffered no injur themselves cannot invoke federal jurisdic-
tion b pointing to an injur incurred onl b third parties.
See Munson, 467 U.S. at 958 (noting that llunson could not
assert the rights of third parties unless lunson itself had suf-
fered an injur in fact. Because Lopez fails to establish the
necessar injur in fact, he cannot raise the clains of third
parties as part of an overbreadth challenge.

v

Fomal and infornal enforcenent of policies that regulate
speech on college canpuses raises issues of profound con-
cern. As we have noted in Rodriguez v. Maricopa County
Community College District,

If colleges are forced to act as the hall nonitors of
acadena, subject to constant threats of litigation
both fron [those] who wish to speak and listeners
who wish to have then silenced, “nan school dis-

tricts would undoubtedl prefer to “steer far’ from
an controversial [speaker] and instead substitute
“safe’ ones in order to reduce the possibilit of civil
liabilit and the expensive and tine-consuning bur-

dens of a lawsuit.”



605 F.3d 703, 709 (%th Cir. 2010 (brackets onitted (quoting
Monteiro v. Tempe Union High Sch. Dist., 158 F.3d 1022,
1030 (%h Cir. 1%98. Such policies, well intentioned though

the na be, carr significant risks of suppresing speech.
“Because sore people take utbrage at a great nan ideas,
ver soon no one would be able to sa nuch of anthing at
all,” id. at 711, an outcone that would be anathera for uni-
versities, our nation’s “narketplace of ideas.” Healy v. James,
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lenge the District’s sexual harassient polic. Therefore, the
order granting the prelininar injunction is REVERSED, the
prelininar injunction is VACATED, and we REMAND for
further proceedings consistent with this opinion.



