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In a November 9 article in The Daily Reflector, a local newspaper, Hardy is quoted in a
public statement saying that “[t]he decision by The East Carolinian to publish a photo of a
streaker that showed full frontal nudity was in very poor taste” and that “East Carolina
University does not agree with that decision and does not support it.” Hardy added that
“with the freedom of the press comes a certain level of responsibility about what is
appropriate and effective in order to get their message across.” According to the Reflector,
Isom stated, “the decision to publish the pictures was made by the editor.” The Reflector
also reported that Isom said that as a state employee, he “cannot legally interfere with
decisions made by the student staff” and “would be guilty of prior review if | did that.”

The East Carolinian is an independent, student-run newspaper funded by student activity
fees, operated independently of ECU’s pedagogical or academic oversight, and produced
without reference to or involvement with ECU’s educational curriculum. The constitution of
ECU’s Media Board protects The East Carolinian’s freedom of expression and
acknowledges its editorial independence:

Editorial policy of an individual medium shall be excluded from board
control. The board shall uphold and support the First Amendment guarantees
granted to the print media under their oversight.

This is a wise policy. Most importantly, it respects the First Amendment rights of student
journalists. However, it has the additional benefit of shielding the university from liability
incurred by student expression, as courts have indicated that institutions exerting control
over student publications may be found liable for the content published therein. See, e.qg.,
Lewis v. St. Cloud State University, 693 N.W.2d 466, 475 (Minn. App. 2005) (because state
university system forbid university from “exercising any editorial control over the contents
of [the university]’s student-run newspaper,” university could not be found liable for
allegedly defamatory content published therein); Mazart v. State, 441 N.Y.S.2d 600, 606



Quite to the contrary, ‘the vigilant protection of constitutional freedoms is nowhere more
vital than in the community of American schools’”).

The First Amendment protects the right of The East Carolinian to print and disseminate
photographs such as those published in the November 8 issue. To lose First Amendment
protection as “obscenity,” speech must meet the exacting three-prong test announced by the
Supreme Court in Miller v. California, 413 U.S. 15 (1973). However, with regard to the
photograph in question, (1) the average person, applying contemporary community
standards, would not find that the published work, taken as a whole, appeals to the prurient
interest (an inordinate interest in sex); (2) the work does not depict or describe, in a patently
offensive way, sexual conduct; and (3) the work, taken as a whole, does not lack serious
literary, artistic, political, or scientific value. The East Carolinian reporting at issue here,
disseminating news about a streaker to the university community, does not qualify as
“obscene” material under Miller and is thus protected under the First Amendment.

ECU may not punish or restrict protected expression published by The East Carolinian.
Courts have long held that adverse administrative action by a public university against a
student newspaper as a result of protected speech violates the First Amendment. See,









