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RULE 26.1 CORPORATE DISCLOSURE STATEMENT 

  Amicus NetChoice is a 501(c)(6) District of Columbia organization. It has no 

parent corporation and no publicly held corporation owns 10% or more of its stock.  

Amicus Chamber of Progress is a 501(c)(6) Virginia organization. It has no parent 

corporation and no publicly held corporation owns 10% or more of its stock.   

Case 23-356, Document 75, 09/26/2023, 3573821, Page2 of 35



ii 

TABLE OF CONTENTS 

RULE 26.1 CORPORATE DISCLOSURE STATEMENT ....................................... i 

TABLE OF AUTHORITIES ................................................................................... iii 

INTEREST OF AMICI CURIAE ............................................................................... 1 

SUMMARY OF ARGUMENT ................................................................................. 3 

ARGUMENT ............................................................................................................. 4 

I. NEW YORK CANNOT REGULATE SPEECH BY SIMPLY 

CALLING IT 'CONDUCT' .......................................................................... 4 

A. Defining, Publishing, and Enforcing Community Guidelines is 

Speech.................................................................................................... 6 

B. Sharing and Receiving Content on Social Media is Speech ..............11 

II. THE ONLINE HATE SPEECH LAW WILL NOT AID EFFORTS 

TO IDENTIFY AND REMOVE HARMFUL CONTENT ONLINE ........ 13  

Case 23-356, Document 75, 09/26/2023, 3573821, Page3 of 35



Case 23-356, Document 75, 09/26/2023, 3573821, Page4 of 35



iv 

N.Y. Gen. Bus. Law § 394-ccc ............................................................................4, 10 

Tex. Bus. & Com. Code § 324.055 ............................................................................ 4 

Other Authorities 

Anthony Tellez, ‘Mascara,’ ‘Unalive,’ ‘Corn’: What Common Social Media 

Algospeak Words Actually Mean, Forbes (Jan. 31, 2023) ...................................23 

Ashutosh Bhagwat, Do Platforms Have Editorial Rights?, 1 J. Free Speech L. 

97 (2021) ................................................................................................................ 7 



v 

Meta, Promoting Safety and Expression ..................................................................16 



vi 

Tim Cushing, NJ Legislator Wants State's Cops To Be The New Beneficiaries 

Of Hate Crime/Bias Laws, TechDirt (Oct. 13, 2015) ..........................................30 

Tommi Gröndahl, Luca Pajola, Mika Juuti, Mauro Conti, N. Asokan, All You 

Need is "Love": Evading Hate-speech Detection, arXiv:1808.09115 (2018)

 ..............................................................................................................................23 

Trust and Safety Models, GitHub ............................................................................23 

X Help Center, Report abusive behavior .................................................................18 



1 

INTEREST OF AMICI CURIAE1 

NetChoice is a national trade association of online businesses that works to 

SURWHFW� IUHH� H[SUHVVLRQ� DQG� SURPRWH� IUHH� HQWHUSULVH� RQOLQH��1HW&KRLFH¶V�PHPEHU�

RUJDQL]DWLRQV�KDYH�DQ�LQWHUHVW�LQ�WKLV�SURFHHGLQJ��ZKLFK�DULVHV�RXW�RI�D�VWDWH¶V�HIIRUW�

to undermine online sHUYLFHV¶� HGLWRULDO� IUHHGRP� WR�PRGHUDWH� ODZIXO� FRQWHQW��7KH�

availability of an open internet²free from fragmented, state-level regulation²is 

critical WR� 1HW&KRLFH¶V� PHPEHUV�� )RU� WKLV� UHDVRQ�� 1HW&KRLFH� is litigating over 

government-imposed restrictions on online speech and commerce. See, e.g., 

NetChoice, LLC v. Att’y Gen. Fla., 34 F.4th 1196 (11th Cir. 2022), cert. pending, 

No. 22-277 (Sept. 21, 2022); NetChoice, LLC v. Colmenero [formerly Paxton], 49 

F. 4th 439 (5th Cir. 2022), cert. pending, No. 22-555 (Dec. 15, 2022); NetChoice, 

LLC v. Griffin, No. 5:23-CV-05105. 2023 U.S. Dist. LEXIS 154571 (W.D.Ark. 

2023); Netchoice, LLC v. Bonta, No. 22-cv-08861-BLF, 2023 U.S. Dist. LEXIS 

165500 (N.D.Cal. 2023).  

Chamber of Progress is a tech-industry coalition devoted to a progressive 

society, economy, workforce, and consumer climate. Chamber of Progress backs 

public policies that will build a fairer, more inclusive country in which the tech 

 
1 Fed. R. App. P. 29 Statement: No counsel for either party authored this brief in any 

part. No person or entity other than amicus made a monetary contribution to its 

preparation or submission. All parties have consented to the filing of this brief. 
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SUMMARY OF ARGUMENT 

The First Amendment prohibits the government from censoring, compelling, 

RU�RWKHUZLVH�DEULGJLQJ�SULYDWH�VSHHFK�DQG�PHGLD��<HW�LQ�SDVVLQJ�WKH�³VRFLDO�PHGLD�

QHWZRUNV��KDWHIXO�FRQGXFW�SURKLELWHG´�ODZ��1HZ�<RUN�MRLQV�D�JURZLQJ�QXPEHU�RI�

states trying to evade WKH�)LUVW�$PHQGPHQW¶V�FRQVWUDLQWV�WR� influence what lawful 

speech appears online.  

To evade constitutional scrutiny, the Online Hate Speech Law purports to 

UHJXODWH�³KDWHIXO�conduct�´�EXW�LWV�GHILQLWLRQ�RI�FRQGXFW, ³WKH�XVH�RI�D�VRFLDO�PHGLD�

network to vilify, humiliate, or incite violence against a group or a class of persons,´ 

only includes speech. This is because the only way to ³use´ a social media network 

is to create, share, consume, or exercise editorial discretion over speech. The First 

$PHQGPHQW¶V� SURWHFWLRQ� IRU� VSHHFK� GRHV� QRW� YDQLVK� ZKHQ� WKH� JRYHUQPHQW�

XQLODWHUDOO\�UHQDPHV�LW�³FRQGXFW�´ 

Large services that host user-generated content, like NetChoice and Chamber 

RI�3URJUHVV¶V�PHPEHUV�DQG�SDUWQHUV��face a constant battle against malicious actors, 

including spammers, scammers, and users peddling hateful content. To combat this 

content²and maintain a viable communications forum²these companies invest in 

state-of-the-art content moderation systems. Though well-intentioned, the Online 

+DWH�6SHHFK�/DZ¶V�³UHSRUWLQJ´�DQG�³UHVSRQVH´�UHTXLUHPHQWV�ZLOO�QRW�LPSURYH�WKHVH�
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V\VWHPV¶� DELOLW\� WR� LGHQWLI\� DQG� UHPRYH� offensive content. At times, they may 

undermine existing efforts to combat hateful content. 

Persistent political efforts to regulate online speech illustrate confusion about 

WKH�)LUVW�$PHQGPHQW¶V�application to social media services. Though these efforts 

differ in form, their shared goal is to grant the state influence over private editorial 

standards. But expression is protected no matter what medium it appears on, and a 

finding for New York would lead to absurd consequences. One state might require 

reporting, responses, and disclosures about lawful content perceived by some users 

WR� ³YLOLI\´�RU ³KXPLOLDWH�´ And other states might enforce similar statutes against 

³KDWHIXO´� criticism of the police or LGBTQ+ advocacy, leading to a 50-state 

patchwork of editorial requirements based on which messages local politicians 

disfavor. Without confirmation from this Court that the First Amendment prohibits 

the Online Hate Speech Law, political efforts to interfere with online expression will 

continue to proliferate in the Second Circuit. 

ARGUMENT  

I. NEW YORK CANNOT REGULATE SPEECH BY SIMPLY CALLING 

IT 'CONDUCT'  

The First Amendment prohibits the government from censoring, compelling, 

or otherwise abridging speech and media. That this fundamental guarantee cannot 

EH�WRVVHG�DVLGH�LQ�WKH�FRQWH[W�RI�RQOLQH�H[SUHVVLRQ�³ZRXOG�EH�WRR�REYLRXV�WR�PHQWLRQ�

LI�LW�ZHUHQ¶W�VR�RIWHQ�ORVW�RU�REVFXUHG�LQ�SROLWLFDO�UKHWRULF�´ NetChoice, LLC v. Att’y 
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Gen. Fla., 34 F.4th 1196, 1204 (11th Cir. 2022). <HW�LQ�SDVVLQJ�WKH�³VRFLDO�PHGLD�

networks; hateful conduct SURKLELWHG´�ODZ��1HZ�<RUN�MRLQV�D�spike of states trying 
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NetChoice v. Paxton, 573 F. Supp. 3d 1092, 1108 (N.D.Tex. 2021). Indeed, crafting 

FRPPXQLW\� JXLGHOLQHV� DQG� ³RWKHU� PRGHUDWLRQ� UXOHV´� RQ� KDWH� VSHHFK�� YLROHQFH��

KDUDVVPHQW�� HOHFWRUDO� IDOVHKRRGV�� DQG� QXGLW\�� DPRQJ� RWKHUV�� LV� ³UHSOHWH� ZLWK�

ideologicaO�FKRLFHV�´�$VKXWRVK�%KDJZDW��Do Platforms Have Editorial Rights?, 1 J. 

Free Speech L. 97, 116 (2021) (explaining defining contours of speech policies 

UHIOHFW�VHUYLFHV¶�YDOXHV�DQG�SULRULWLHV��3 7KURXJK�³SXEOLVK>LQJ@�WHUPV�RI�VHUYLFH�RU�

community standards specifying the type of content that it will (and won't) allow on 

LWV�VLWH�´�RQOLQH�VHUYLFHV�³HQJDJH�LQ�VRPH�VSHHFK�RI�WKHLU�RZQ�´�AG, Fla., 34 F.4th at 

1204. 

 While community JXLGHOLQHV�RQ�³FHUWDLQ�W\SHV�RI��� �� ��FRQWHQW�KDYH�WUHQGHG�

towards industry-ZLGH� FRQYHUJHQFH�´� WKHUH� LV� ³QR� VLQJOH� XQLYHUVDO� VWDQGDUG� IRU�

ZKDW¶V� SURKLELWHG� E\� KRXVH� UXOHV�´�(ULF�*ROGPDQ� 	� -HVV�0LHUV�� Online Account 

Terminations/Content Removals and the Benefits of Internet Services Enforcing 

Their House Rules, 1 J. Free Speech L. 191, 195 (2021) [hereinafter ³*ROGPDQ�	�

Miers, House Rules”].4 For H[DPSOH�� 0HWD¶V� FRPPXQLW\� JXLGHOLQHV� SURYLGH� D�

definition of prohibited hate speech that is more restrictive WKDQ�1HZ�<RUN¶V in one 

sense��0HWD�EDQV�³GLUHFW�DWWDFN>V@�DJDLQVW�SHRSOH´�based on characteristics included 

in the Online Hate Speech Law, as well as based on ³FDVWH´�DQG�³VHULRXV�GLVHDVH�´�

 
3 Available at https://tinyurl.com/2phr9raa.  
4 Available at https://tinyurl.com/6r3whtf7. 
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DJDLQVW�XVHUV¶�FRQVWLWXWLRQDOO\�SURWHFWHG�VSHHFK��Volokh v. James, No. 22-cv-10195, 

2023 U.S. Dist. LEXIS 25196, *12 (S.D.N.Y. 2023); see also NetChoice, LLC v. 

Bonta, No. 22-cv-
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DFFHVVLEOH´�5HSRUW�	�5HVSRQVH�0HFKDQLVP�IRU�WKH�VWDWH¶V�GHILQLWLRQ�RI�³SURKLELWHG´�

³FRQGXFW´�FRPSHOV� WKHP� WR�EURDGFDVW� WKH�VWDWH¶V� LGHRORJLFDO� VWDQFH�RQ�VSHHFK�RQ�

their own services. N.Y. Gen. Bus. Law § 394-ccc(3). But private services have the 

right to choose what to say and ³ZKDW�QRW�WR�VD\�´�DQG�WKH\�FDQQRW�EH�FRPSHOOHG�WR�

³SURSRXQG�SROLWLFDO�PHVVDJHV�ZLWK�ZKLFK�WKH\�GLVDJUHH�´�Pac. Gas & Elec. Co. 475 

U.S. at 16.  

B. Sharing and Receiving Content on Social Media is Speech 

When users share and receive speech on social media, they engage in speech, 

not conduct. See generally, NetChoice, LLC v. Griffin, No. 5:23-CV-05105. 2023 

U.S. Dist. LEXIS 154571, *51 (social media age-verification law which restricts 

XVHUV¶�DELOLW\�WR�VKDUH�DQG�receive speech on social media likely violates the First 

Amendment). People rely on social media to engage with social and political 

movements, to share news and art, and to participate in communities. Indeed, among 

WKH� ³PRVW� LPSRUWDQW� SODFHV� �� �� �� IRU� WKH� H[FKDQJH� RI� YLHZV´� WRGD\� DUH� ³WKH� µYDVW�

GHPRFUDWLF�IRUXPV�RI�WKH�,QWHUQHW¶�LQ�JHQHUDO��� �� ��DQG�VRFLDO�PHGLD�LQ�SDUWLFXODU�´�

Packingham v. North Carolina, 582 U.S. 98, 
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share or receive information, ideas, interests, and other forms of expression on social 

media, they engage in speech. Griffin, No. 5:23-CV-05105, 2023 U.S. Dist. LEXIS 

154571, *51 (social media age-verification law which restricts XVHUV¶�DELOLW\�WR�VKDUH�

and receive speech on social media likely violates the First Amendment). Likewise, 

when a user or RQOLQH�VHUYLFH�³publishes terms of service or community standards . 

. . adds addenda or disclaimers to certain posts (say, warning of misinformation or 

PDWXUH�FRQWHQW���RU�SXEOLVKHV�LWV�RZQ�SRVWV�´� they engage in speech. AG, Fla., 34 

F.4th at 1204.  

By requiring online services to create a policy and mechanism for users to 

report certain lawful content, the Online Hate Speech Law compels them to express 

WKH�VWDWH¶V�RZQ�PHVVDJH��KHUH� disdain or disapproval) for that content. But speech 

compulsions are as constitutionally suspect as speech restrictions, and, as the district 

FRXUW�FRUUHFWO\�QRWHG��1HZ�<RUN�FDQQRW�³FRQVWLWXWLRQDOO\�UHTXLUH�FLWL]Hns to display 

WKH�VWDWH¶V´�PHVVDJH�ZKHQ�WKDW�PHVVDJH�LV�RIIHQVLYH�WR� WKHLU�FRQYLFWLRQV��Volokh, 

No. 22-cv-10195, 2023 U.S. Dist. LEXIS 25196; Wooley v. Maynard, 430 U.S. 705, 

713 (1997)��7R�HQVXUH�WKH�)LUVW�$PHQGPHQW¶V�SURWHFWLRQV�DUH�DSSOLHG�ZLWK�IXOO�IRUFH�

online, this Court should affirm the judgment. 

II. THE ONLINE HATE SPEECH LAW 
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Though 1HZ�<RUN¶V goal to limit the spread of harmful content online is one 

shared by NetChoice 
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since 2016, Reuters (Sep. 21, 2021).16 The Online Hate Speech Law¶V�³UHSRUWLQJ´�

DQG�³UHVSRQVH´�UHTXLUHPHQWV�ZLOO�QRW�LPSURYH�WKHVH�V\VWHPV¶�DELOLW\�WR identify and 

remove violative content on large social media services. Instead, it will produce 

unhelpful and redundant data and create significant administrative burdens on 

existing systems that otherwise frustrate efforts to combat hate speech. Likewise, the 

³FOHDU� DQG� FRQFLVH� SROLF\´� UHTXLUHPHQW� PD\� DFWXDOO\� hamper existing content 

moderation efforts by pressuring services to abandon nuance in moderation 
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systems are not perfect²bad actors always adapt to existing proactive security 

measures. See generally, The Free Press Journal, Improved AI helps reduce hate 

speech, supra. This forces services into an interminable cat and mouse game to 

identify and respond to innovative new means to evade detection. Sapna 

Maheshwari, On YouTube Kids, Startling Videos Slip Past Filters, N.Y. Times (Nov. 

4, 2017) �H[SODLQLQJ� KRZ� EDG� DFWRUV� IRXQG� ZD\V� WR� ³IRRO´� FRQWHQW� PRGHUDWLRQ�

DOJRULWKPV� WR� SRVW� GLVWXUELQJ� YDULDWLRQV� RI� SRSXODU� FKLOGUHQ¶V� FDUWRRns).23 But 

identification systems adapt and improve over time, and mandating additional user 

reporting systems for content a user perceives WR�³YLOLI\�´�³KXPLOLDWH�´�DQG�³LQFLWH´ 

²ZKHWKHU�RU�QRW�WKDW�FRQWHQW�YLRODWHV�VHUYLFHV¶�FRPPXQLW\�JXLGHOLQHV²will not aid 

WKHVH�V\VWHPV¶�GHYHORSPHQW�   

The Online Hate Speech Law¶V� UHSO\� UHTXLUHPHQW� LPSRVHV� VLJQLILFDQW�

administrative burdens on services²large and small²that host user-generated 
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Luca Pajola, Mika Juuti, Mauro Conti, N. Asokan, All You Need is "Love": Evading 

Hate-speech Detection, arXiv:1808.09115 at 6 (2018),26 see also Anthony Tellez, 

‘Mascara,’ ‘Unalive,’ ‘Corn’: What Common Social Media Algospeak Words 



21 

U.S. 786, 790 (2011); see also Reno 521 U.S. at 870 (establishing First Amendment 

protection for online media is coextensive with offline media); see also Packingham, 

582 U.S. at 105 (affirming that the First Amendment applies equally online). Yet 
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services DUH�� ³IRU� PDQ\�� WKH� SULQFLSDO� VRXUFHV� IRU� NQRZLQJ� FXUUHQW� events, and 

H[SORULQJ�WKH�YDVW�UHDOPV�RI�KXPDQ�WKRXJKW�DQG�NQRZOHGJH�´�DQG�XVHUV�KDYH�D�ULJKW�

to access these sources, untampered with E\� WKH� JRYHUQPHQW¶V� RZQ� MXGJPHQWV��

Griffin, No. 5:23-CV-05105, 2023 U.S. Dist. LEXIS 154571, *51 (quoting 

Packingham).   

Allowing the 





25 

arbitrarily chosen content is an absurd result that would be unthinkable if applied in 

the context of traditional mediD�� ³>W@KHUH� LV�QR� ODZ� WKDW� VXEMHFWV� >D�QHZVSDSHU¶V@�

editorial process to private or official examination merely to satisfy curiosity or to 

serve some general end such as the public interest; and if there were, it would not 

VXUYLYH�FRQVWLWXWLRQDO�VFUXWLQ\�´�Herbert v. Lando, 441 U.S. 153, 174 (1979). Online 

editorial processes are no different. See generally, Eric Goldman, The 

Constitutionality of Mandating Editorial Transparency, 73 Hastings Law Journal 

1203 (2022) (emphasizing that editorial disclosure requirements²like the laws 

enacted in California, Florida, New York, and Texas²cater to "satisfying curiosity" 

or pursuing vague public interest objectives).36 Legislatures across the country need 

a reminder that the government cannot ³µEXUGHQ�WKH�VSHHFK�RI�RWKHUV�LQ�RUGHU�WR�WLOW�

SXEOLF�GHEDWH�LQ�D�SUHIHUUHG�GLUHFWLRQ�¶´�ZKHWKHU�WKDW�VSHHFK�RFFXUV�RIIOLQH�RU�RQOLQH. 

Att’y Gen. Fla., 34 F.4th at 1228 (quoting Sorrell, 564 U.S at 578±79). 

  

 
36 Available at https://tinyurl.com/yw7rc2nr. 
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CONCLUSION 

For the reasons stated above, and those offered by Plaintiffs-Appellees, the 

court should affirm WKH�ORZHU�FRXUW¶V�judgment issuing a preliminary injunction.  

 

 

 

Respectfully submitted,37 

   

DATED: September 26, 2023           /s/ Nicole Saad Bembridge 

  

 
37 Credit to Soham G. Mehta, 1HW&KRLFH¶V�IRUPHU�Google Public Policy Fellow, for 

significant research support. 
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