Case 23-356, Document 70, 09/26/2023, 3573755, Pagel of 25

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

NO. 23-356

EUGENE VOLOKH, LOCALS TECHNOLOGY INC., RUMBLE CANADA
INC.,
PlaintiffsTAppellees,

V.

LETITIA JAMES, in her official capacity as Attorney General of New York,
DefendantTAppellant.

On Appeal from the United States District Court
for the Southern District of New York
Case No. 22-cv-10195
Honorable Andrew L. Carter, Jr., District Court Judge

BRIEF OF AMICUS CURIAE THE REPORTERS COMMITTEE FOR
FREEDOM OF THE PRESS IN SUPPORT OF PLAINTIFFS-APPELLEES

[Caption continued on next page]



Bruce D. Brown
Counsel of Record for Amicus Curiae
Katie Townsend
Gabe Rottman
Grayson Clary
Emily Hockett
REPORTERS COMMITTEE FOR
F


mailto:bruce.brown@rcfp.org

TABLE OF CONTENTS

TABLE OF AUTHORITIES......oooi ottt 1\
INTEREST OF AMICUS CURIAE........c.cee e 1
SOURCE OF AUTHORITY TO FILE .....oeiiiiee e 2
SUMMARY OF THE ARGUMENT ... 3
ARGUMENT L.ttt sttt et eneeneereere e 4
. 7KH )LUVW $PHQGPHQWYfV SURWHFWLRQ IRU WKH
VIrtUaIlY @DSOIULE. ..o 4
II. 1HZ <RUNYV +DWHIXO &RQGXFW /DZ FKLOOV WKH |
by compelling speakers to disclose or alter their editorial standards. .............. 7

A. Compelling a speaker to disclose or alter their editorial standards
burdens expression entitled to full First Amendment protection. ........... 8

B. SHTXLULQJ GLVFORVXUH RI D SULYDWH SXEOL\
HI[SUHVVLRQ WKDW LV QHLWKHU.3ILDEWIRDO QR

C. &RHUFLQJ D VSHDNHU WR GLVFORVH RU DOWHI
EXUGHQVR P HZaudegeGstandard/ K H.............ccccooeiininnn 15

CONCLUSION ...ttt









Snyder v. Phelps,
562 U.S. 443 (2011) .ueiiiiiieiie ettt

Vi



Case 23-356, Document 70, 09/26/2023, 3573755, Page7 of 25

Discriminatory and Biased Policies and Practices (Jan. 13, 2021),
https://perma.CC/BZTA-GEHA ...t 10

Proposed Brief Amici Curiae of the Reporters Committee for Freedom of the
Press et al.,
NetChoice, L.L.C. v. Paxton,
142 S. Ct. 1715 (Mem) (2022) (NO. 21AT720) ...cceiveieieieieeieerie e, 1

Standards and Ethics, N.Y. Times,
https://perma.cc/793S-67V9 (last visited Sept. 26, 2023) .......ccccccvvvvevivriineninns 11

William O. Douglas, The Bill of Rights Is Not Enough, in The Great Rights
(Edmond Cahn ed., 1963) .......c.cooiiiiiiie e 6

Vil



INTEREST OF AMICUS CURIAE
The Reporters Committee for Freedom of the Press (35 HSRUWHUV &RPPLYV

R WA P L F Xi¥ah unincorporated nonprofit association of reporters and editors

that works to safeguard the rights of journalists.
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SOURCE OF AUTHORITY TO FILE

Counsel for Plaintiffs-Appellees and Defendant-Appellant have consented to

the filing of this brief. See Fed. R. App. P. 29(a)(2).
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Jian Zhang v. Baidu.com Inc., 10 F. Supp. 3d 433,
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commercial disclosures within the meaning of the Supreme & RXUWYYV GHFLVLRQ
Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S.

626, 651 (1985). But editorial-transparency mandates burden fully protected

expression, not commercial speech, and there is nothing factual or uncontroversial

about
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Consider first the chilling effect on substantive editorial decisions.
TornillofV VDIHIJIXDUGY H[WHQG WR ERWKCWMbiIaGLWLRQD
Broad. Sys., Inc. v. Democratic Natdl Comm., 412 U.S. 94, 144 45 (1973)
(Stewart, J., concurring) (notingthat DUJXPHQWYV IRU 3JUHDWHU *RYH
SUHVV I[UHHGRP™ LQ QHZ PHGLD 3ZRXOG UHTXLUH QR
newspapers), and there should be little question that a website or social media
QHWZRUNYTYV SGHFLVLRQV DERXW ZKHWKHU WR ZKDW
disseminate third-party-created content to the public are editorial judgments
protected by the First Amendment, “ NetChoice, LLC v. Attdy General, 34 F.4th
1196, 1212 (11th Cir. 2022); see also Zhang, 10 F. Supp. 3d at 435. There can be
little doubt, too, that such protection extends to speech that others may consider
hateful, becausetKH &RQVWLWXWLRQ 3 SURWHFW>V@ HYHQ K
HQVXUH WKDW ZH GR Q Rohydev WHhelpsH63 M.& B R6GHEDWH -
(2011). % XW 1HZ <RUNYV +[aWikposed cléaRcQhenk-Faskd
burdens on editorial decisionmaking in that context, by making expression that the
state GLVIDYRUV PRUH H[SHQVLY HbetAUB ckniipNadke WK D Q R W k
costs attach to the former DQ G QRW W RAcWaAkd, Q4 RRdvat H18. ~

As a result, even if the statute stops short of expressly penalizing news
organizations and other websites for hosting S KDWHIXO" FRQWHQW WKH (

SLQHY LW D i @ kEhcburddd édibdrs to remove material that might meet the
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V W Dovtinit#pn, Sorrell v. IMS Health Inc., 564 U.S. 552, 565 (2011) (citation

omitted). Otherwise,any IDLOXUH WR UHPRYH FRQWHQW WKDW
arguably prohibits 2 a gap that will inevitably exist in the eye of the beholder,

EHFDXVH GHFLGLQJ WKDW VSHHFK LV 3RITHQVLYH RU
M X G J PRolgréén v. Hunt County, 921 F.3d 440, 447 (5th Cir. 2019) 2 could

prompt a costly Attorney General investigation RI WKH SXEOLVKHUYV HGL)
practices to determine if the website has accurately disclosed LWV pW U3 SROLF
N.Y. Gen. Bus. Law § 394-ccc(5).° This risk is hardly hypothetical. In Texas, for

instance, Attorney General Ken Paxton launched an investigation of Twitter (now

F D O O Hafer3thé platform banned former President Trump, on the theory that

the ban revealed the company had falsely claimed to be fair to competing

viewpoints. Press Release, . HQ 3D[WRQ S$SWWTIT\ *HQ RI 7H[ $* 3L
Civil Investigative Demands to Five Leading Tech Companies Regarding

Discriminatory and Biased Policies and Practices (Jan. 13, 2021),

10



https://perma.cc/BZ7TA-GEHA 1HZ <RUNYV VWDWXWH OD\V WKH

fishing expeditions. Licensing them, as the

11


https://perma.cc/BZ7A-GEHA
https://perma.cc/793S-67V9



https://perma.cc/Y76W-5YNP

Case 23-356, Document 70, 09/26/2023, 3573755, Page20 of 25



and it should be plain that there is no fact of the matter when deciding which news

is fit to print, which speech is worth distributing to an audience, and whether

particular expression is hateful, see Robinson, 921 F.3d at 447. Nor can New York

evade that conclusion by suggesting that whether or not speakers have particular

editorial VWDQGDUGV LV D Zaders¥, XT10.S. it 83H.VIWAL R Q

approach would eviscerate the constraint of Zauderer §V U &EnX thad

disclosures be factual, licensing states to force news organizations and other

VSHDNHUV WR GLVFORV H vieWpsirt oh Bnf Widhinabke BME. W K H\ K F
Zauderer{fV UHTXLUHPHQW WKDW GLVFORVXUHV EH 3:

barstKH JRYHUQPHQW IURP 3PDQGDW>LQJ@ GLVFXVVLF

W R S Eengreen Asson, Inc. v. City of New York, 740 F.3d 233, 250 (2d Cir.

2014), or requiring that a speaker 3HV $RXKH JRYHUQPHQWITV SRVLWL

FRQWHVWHG i8.4R®KLE LVVXH -’

14
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D QHZV RUJDQL]DWLRQ RU RWKHU VSHDNBHn KDV 3DQ
Software Asson, 469 F.3d at 652.

On each front, a state mandate that a publisher disclose its editorial standards
bears no reasonable resemblance to a product label or a calorie count. In this

context, as much so as in Tornillo itself

15
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CONCLUSION

For the foregoing reasons, the Reporters Committee respectfully urges the

Court to affirm the preliminary injunction.

Dated: September 26, 2023

16
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