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Pursuant to Fed. R. App. P. 26.1 and 8th Cir. R. 26.1A, amicus curiae states 

that it has no parent corporations, nor does it issue stock. 
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INTEREST OF AMICUS CURIAE 
 
 The Foundation for Individual Rights in Education (“FIRE”) is a 

nonpartisan, nonprofit organization dedicated to promoting and protecting civil 

liberties at our nation’s institutions of higher education. Since 1999, FIRE has 

worked to protect student due process rights at campuses nationwide, and has filed 

numerous amicus briefs in cases concerning the due process rights of accused 

students in campus misconduct proceedings. FIRE believes that our perspective 

will assist the Court in delineating the scope of due process rights in the context of 

on-campus adjudications. 

 Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), amicus FIRE 

states that no party’s counsel authored this brief in whole or in part; no party or 

party’s counsel contributed money that was intended to fund preparing or 

submitting this brief; and no person other than amicus curiae, its members, or its 

counsel contributed money that was intended to fund preparing or submitting this 

brief.  

 Counsel for all parties have consented to participation by FIRE as amicus 

curiae. 

  





3 
 



4 
 



5 
 

Circuit recently put it: “Being labeled a sex offender by a university has both an 

immediate and lasting impact on a student’s life.” Doe v. Baum, 903 F.3d 575, 582 

(6th Cir. 2018).  

Yale University alumnus Patrick Witt wrote about these consequences in a 

Boston Globe editorial protesting Harvard Un
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20% of the population on who antidepressant medications do not 

work.” 

 “Our son became depressed, couldn’t sleep, couldn’t eat, lost 25 

pounds in two months, and became suicidal. . . . I found him one day 

trying to hang himself.” 

Many of the lawsuits brought by accused students for alleged due process 

violations further illustrate the lifelong and profound effect of campus sexual 

misconduct adjudications.   

For example, after the University of Findlay found students Alphonso Baity 

and Justin Browning guilty of sexual assault—through a process in which Baity 

and Browning allege the university held no hearing and did not even interview the 

complainant5—the university released their names to the media, stating that they 

had been expelled for sexual assault.6 A Google search of either student’s name 

prominently displays the sexual assault finding against them, despite the fact that 

neither student was ever arrested for or charged with any crime. It is not difficult to 

                                                 
5 Compl. at 23, Browning v. Univ. of Findlay, No. 3:15-02687 (N.D. Ohio Dec. 23, 
2015). 
6 Vanessa McCray, 2 student-athletes expelled from University of Findlay after 
sexual assault investigation, BLADE (Oct. 6, 2014), 
http://www.toledoblade.com/local/2014/10/06/2-student-athletes-expelled-from-
University-of-Findlay-after-sexual-assault-investigation.html. 
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imagine the impact that information will have on these students’ future academic 

and career prospects. Indeed, their complaint against the university alleges: 

As a mere example of the damage done by Defendants, Browning has 
thus far been denied entrance to at least two universities – University 
of Mount Union in Alliance, Ohio, and Ohio Northern University in 
Ada, Ohio – as a direct and proximate result of the Defendants’ 
misconduct. Baity, who was being recruited by a prominent Division I 
basketball program, was denied entrance to school as a direct and 
proximate result of the Defendants’ misconduct.7 
 
The stakes are high for students accused of violent misconduct and tried 

before campus tribunals. As a federal judge noted in denying Brandeis University’s 

motion to dismiss a lawsuit alleging denial of fundamental fairness in an on-

campus sexual misconduct proceeding: 

[A] Brandeis student who is found responsible for sexual misconduct 
will likely face substantial social and personal repercussions. It is true 
that the consequences of a university sanction are not as severe as the 
consequences of a criminal conviction. Nevertheless, they bear some 
similarities, particularly in terms of reputational injury. Certainly 
stigmatization as a sex offender can be a harsh consequence for an 
individual who has not been convicted of any crime, and who was not 
afforded the procedural protections of criminal proceedings. 
 

Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 602 (D. Mass. 2016). 

The life-altering consequences illustrated by the foregoing examples are 

likely to become even more severe due to growing support, among various states 

and associations, for special notations on the transcripts of students suspended or 

                                                 
7 Compl. at 31, ¶ 144, Browning v. Univ. of Findlay, No. 3:15-02687 (N.D. Ohio 
Dec. 23, 2015). 
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expelled for serious misconduct.8 While amicus FIRE takes no position on the 

wisdom of disciplinary notations on transcripts, the increasing use of such 

notations underscores how important it is that meaningful procedural protections 

be in place to ensure trustworthy results. 

Virginia, New York, and Texas already have such laws. In Virginia, 

universities are required to include a “prominent notation” on the transcript of any 

student who is found responsible for sexual assault or who withdraws during the 

course of a sexual assault investigation.9
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Any student who has committed violent misconduct should, without a doubt, 

face severe consequences. But those consequences underscore the crucial 

importance to all parties of a fair and reliable process for determining guilt or 

innocence.  

B. Due Process Is of Great Importance for Victims as Well as 
the Accused 

Though procedural protections are generally described as inuring to the 

benefit of the accused, they are vital for victims and the entire campus community, 

too. Without the fairness and reliability that the procedural protections of due 

process safeguard, public confidence and trust in the adjudicatory system erode, 

leaving all students less likely to participate in it or respect its outcomes, among 

other ill effects.16  

                                                 
16 See Tracey L. Meares, Everything Old Is New Again: Fundamental Fairness and 
the Legitimacy of Criminal Justice, 3 OHIO ST. J. CRIM. L. 105, 108 (2005) (“The 
public is much more likely to support and participate in the criminal justice process 
and support those officials who run it when the public believes that the process is 
run fairly. If the American public does not perceive its criminal justice system to 
be fair, negative consequences can result. Diminished public support for the 
criminal justice system, taken to the extreme, can lead to diminished respect for the 
law and, thereby, less compliance with the law.”); Lawrence W. Sherman, Trust 
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vacate the finding of responsibility entirely and to re-admit the student. This was 

an unjust result for the alleged victim, since the alleged perpetrator was allowed to 

remain on campus not because the substantive case against the respondent fell 

short, but because of UCSB’s repeated failure to offer the accused student a fair 

process. Doe v. Regents of the Univ. of Cal., No. 17-cv-03053 (Cal. Super. Ct. 

Aug. 10, 2018). 

In 2015, a female student proceeding under the pseudonym Jane Doe filed a 

federal lawsuit against the University of Kentucky. Jane first reported a rape to the 

university and to police as a freshman in the fall of 2014. According to Jane, she 

was violently raped by a fellow student, a football player who sent a fair 
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due process grounds—this time because Jane’s absence had denied the accused 
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repercussions extending far beyond campus. It is these stakes that this Court must 

consider in determining the degree of procedural protection in campus Title IX 

proceedings. 

ii. As Courts Are Increasingly Recognizing, the 
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denied fundamental fairness in university judicial proceedings.21 As of this writing, 

more than 50 lawsuits have been filed in 2019 alone.22 

As these cases proceed, courts are revisiting the question of cross-

examination and increasingly are holding that, at least where a case turns primarily 

on the credibility of the parties, cross-examination — which the U.S. Supreme 

Court has called “the greatest legal engine ever invented for the discovery of 

truth,” Lilly v. Virginia, 527 U.S. 116, 124 (1999) — is an essential element of a 

fair proceeding. 

In Doe v. Baum, 903 F.3d 575, 578 (6th Cir. 2018), the U.S. Court of 

Appeals for the Sixth Circuit held that “if a public university has to choose 

between competing narratives to resolve a case, the university must give the 

accused student or his agent an opportunity to cross-examine the accuser and 

adverse witnesses in the presence of a neutral fact-finder.” See also Doe v. Rhodes 

Coll., No. 2:19-cv-02336, at 8 (W.D. Tenn. June 14, 2019) (“When a disciplinary 

decision relies on any testimonial evidence in a case where credibility is in dispute 

and material to the outcome, due process requires an assessment of credibility 

through cross-examination.”); Norris v. Univ. of Colo., 362 F. Supp. 3d 1001, 1020 

                                                 
21 Samantha Harris & KC Johnson, Lawsuits by Students Accused of Sexual 
Misconduct, 4/4/2011– Present, https://docs.google.com/spreadsheets/d/e/2PACX-
1vQNJ5mtRNzFHhValDrCcSBkafZEDuvF5z9qmYneXCi0UD2NUaffHsd5g4zlm
nIhP3MINYpURNfVwSZK/pubhtml# 
22 Id. 
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(D. Colo. 2019) (“[W]ith the credibility of the parties in the investigation at issue, 

the lack of a full hearing with cross-examination provides evidence supporting a 

claim for violation of his due process rights.”); Oliver v. Univ. of Tex. Sw. Med. 

Sch., No. 3:18-cv-1549-B, 2019 U.S. Dist. LEXIS 21289, *40 (N.D. Tex. Feb. 11, 

2019) (“[T]he Court finds that by not disclosing the incriminating evidence to 

Oliver before the hearing, combined with the lack of live testimony by [the 

complainant] or opportunity to cross-examination her, there was a substantial risk 

of erroneously depriving Oliver’s interests through the procedures used”); Lee v. 

Univ. of N.M., No. 1:17-cv-01230, at 2 (D.N.M. Sept. 20, 2018) (“Lee’s allegations 

plausibly support a finding that his sexual misconduct investigation resolved into a 

problem of credibility such that a formal or evidentiary hearing, to include the 

cross-examination of witnesses and presentation of evidence in his defense, is 

essential to basic fairness.”); Doe v. Bd. of Trs. of the Univ. of Ill., No. 17-cv-2180 

(C.D. Ill. Dec. 18, 2017) (“[W]hen the outcome of a disciplinary decision is 

dependent on credibility-based determinations, the accused’s right to some form of 

cross examination is enhanced.”); Doe v. Allee, 30 Cal. App. 5th 1036, 1066 (Cal. 

Ct. App. 2019) (“[W]here credibility is central to a university’s determination, a 

student accused of sexual misconduct has a right to cross-examine his accuser, 

directly or indirectly, so the fact finder can assess the accuser’s credibility.”).  
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In his hearing at UA, Appellant’s ability to ask questions of his accuser was 

heavily circumscribed by the fact that he was only permitted to submit written 

questions to the hearing panel to be asked “at the hearing panel’s discretion.” Doe 

v. Univ. of Ark.-Fayetteville, No. 5:18-cv-05182, 2019 U.S. Dist. LEXIS 57889, 

*28 (W.D. Ark. Apr. 3, 2019). According to Appellant, the panel exercised this 

discretion to paraphrase questions, to leave out “important points from the 

questions,” and to refrain from asking “pertinent follow-up questions.” (Compl., 

ECF No. 1, at ¶ 180). And even this severely limited form of cross-examination 

apparently exists at the whim of the university: There is no mention of it in the 
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example, the district court noted the “precarious balance hearing panel members 

must strike in their review of submitted questions.” 276 F. Supp. 3d 300, 310 

(M.D. Pa. 2017). Finding that “inconsistent application of a university’s 

procedures governing a disciplinary hearing may offend due process,” the court 

ruled that “Penn State’s failure to ask the questions submitted by Doe may 

contribute to a violation of Doe’s right to due process as a ‘significant and unfair 

deviation’ from its procedures.” Id. at 309. 

Here, with no guidelines as to when the hearing panel may alter or reject 

questions — and apparently with no written requirement that the hearing panel 

even allow the parties to submit questions in the first place — the requirements of 

due process have not been satisfied. 

IV. Multiple Other Procedural Defects Contributed to a Denial of 
Due Process in Appellant’s Case  

Although the lack of meaningful cross-examination alone is sufficient to 

establish that Appellant was denied due process, a denial of due process can also 








