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Motion for Leave to File Amicus Curiae Brief 
 

Pursuant to Federal Rule of Appellate Procedure 29, proposed amicus curiae 

Foundation for Individual Rights in Education (“FIRE”) respectfully moves for 

leave to file a brief in support of student organization Business Leaders in Christ, 

the Plaintiff-Appellant. A true and correct copy of the proposed brief accompanies 

this motion. 

FIRE is a nonpartisan, nonprofit organization dedicated to promoting and 

protecting civil liberties at our nation’s institutions of higher education. Since 

1999, FIRE has worked to protect student First Amendment rights at campuses 

nationwide. FIRE believes that to prepare students for success in our democracy, 

the law must remain unequivocally on the side of robust free speech rights on 

campus. FIRE coordinates and engages in litigation and authors amicus briefs to 

ensure that student First Amendment rights are vindicated when violated at public 

institutions such as Defendant-Appellee the University of Iowa and by 

governmental officials of those colleges and universities.  

This case presents important and far-reaching issues implicating the 

availability of redress following violations of student and student organization 

established First Amendment rights at public colleges and universities. The 

students FIRE defends rely on access to federal courts to secure meaningful and 

lasting legal remedies to the insidious harm of censorship. 
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FIRE submits that its appearance will benefit the Court’s consideration of 

this appeal. As an advocate for civil liberties on college campuses for the last 20 

years, FIRE is well-acquainted with the First Amendment issues relevant to the 

disposition of the case, as well as with the impact of institutional censorship and 

speech restrictions on young adults at colleges and universitie
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Dated: June 4, 2019 Respectfully Submitted, 
 
/s/ Susan P. Elgin

WILLIAM CREELEY 
SAMANTHA HARRIS 
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Foundation for Individual Rights in 
Education 
510 Walnut Street, Suite 1250 
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 This motion complies with the type-volume limitations of Federal Rule of 

Appellate Procedure 27(d)(2)(A). This motion contains 408 words, excluding the 

parts of the brief exempted by Federal Rule of Appellate Procedure 32(f).  

This brief complies with the typeface requirements of Federal Rule of 

Appellate Procedure 32(a)(5) and the type style requirements of Federal Rule of 

Appellate Procedure 32(a)(6). This brief has been prepared in a proportionally 

spaced typeface using Microsoft Word 2016 in fourteen (14) point Times New 
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CORPORATE DISCLOSURE STATEMENT 
 
 Pursuant to Fed. R. App. P. 26.1 and 8th Cir. R. 26.1A, amicus curiae states 

that it has no parent corporations, nor does it issue stock. 
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Interest of Amicus Curiae 
 

The Foundation for Individual Rights in Education (“FIRE”) submits this 

brief in support of Appellant Business Leaders in Christ to shed further light on the 

unfortunately commonplace infringement of First Amendment rights on college 

campuses across the United States, and to urge the Court to deny qualified 

immunity to university administrators who violate clearly established rights of 

their students.1 

FIRE is a nonpartisan, nonprofit organization dedicated to promoting and 

protecting civil liberties at our nation’s institutions of higher education. Since 

1999, FIRE has worked to protect student First Amendment rights at campuses 

nationwide. FIRE believes students can best achieve success in our democracy 

only if the law remains unequivocally on the side of robust campus free speech 

rights. FIRE coordinates and engages in targeted litigation and authors amicus 

briefs to ensure vindication of student First Amendment rights when violated at 

public institutions like the Univ
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invidious harm of censorship. If allowed to stand, the lower court’s ruling will 

threaten redress of violations of students’ First Amendment rights. 

FIRE seeks authority to file this amicus brief pursuant to Fed. R. App. P. 

29(a)(4)(D) by contemporaneously submitting a motion for leave to file.  FIRE 

contacted the parties to seek consent on May 20, 2019.  Plaintiff-Appellant 

Business Leaders in Christ consented to FIRE’s request to submit this amicus brief. 

Counsel for Defendant-Appellee the University of Iowa did not respond to FIRE’s 

request. 
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qualified immunity, as framed by the District Court, compounds the difficulty that 

students—whose constitutional claims are often mooted by graduation and other 

factors outside their control—already face when bringing a constitutional challenge 

to university policies and practices and to the conduct of public officials. 

As the instant case demonstrates, public colleges continue to violate student 

First Amendment rights, despite clearly established legal precedent prohibiting 

such action. When students face a series of virtually insurmountable hurdles to 

obtaining a judicial determination or legal consequence, student speech rights are 

left at risk. Judicial clarity as to the scope and applicability of qualified immunity 

is needed to secure student
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Argument 
 

I. The District Court’s Qualified Immunity Analysis Construed the 
First Amendment Question Too Narrowly. 

 

A. The University’s Viewpoint-Discriminatory Application of its 
Nondiscrimination Policy to Business Leaders in Christ was Clearly 
Unconstitutional. 

 
In conducting its qualified immunity analysis, the District Court framed the 

applicable constitutional question too narrowly by focusing on the specific factual 

context of the selective application of a university nondiscrimination policy by the 

individual defendant university administrators while disregarding the First 

Amendment’s foundational prohibition of viewpoint discrimination. In looking 

only at whether “disparate application of a nondiscrimination policy violates a 

student group’s free speech and free exercise rights,” Business Leaders in Christ

Appellate Case: 19-1696     Page: 12      Date Filed: 06/04/2019 Entry ID: 4794116 
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In deciding Gerlich, this Court did not specifically look for cases involving 

the selective application of a university trademark policy. Instead, this Court 

recognized correctly that because precedent clearly established both that (1) the 

trademark licensing program was a limited public forum and (2) viewpoint 

discrimination in a limited public forum warrants strict scrutiny, qualified 

immunity should not be extended to the university officials who applied the 

trademark policy in a viewpoint discriminatory manner and did not argue or 

establish that their actions were narrowly tailored to satisfy a compelling 

governmental interest. Gerlich, 861 F.3d at 707.   

While any constitutional question could, in theory, be construed so narrowly 

as to find that the law was not clearly established, it strains credulity to argue that 

the high-ranking University of Iowa officials sued personally as defendants in this 

case did not know and should not have known it was impermissible for them to 

grant some student organizations, but not others, exemptions from the university 

nondiscrimination policy based on whether those organizations “support the 
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For example, at the University of Rhode Island, a wide variety of political 

and religious student organizations were routinely denied student activity fee 

funding based on student government officials’ perceptions of their mission until 

FIRE intervened in 2018.3 At Wichita State University in 2017, a prospective 

chapter of Young Americans for Liberty was denied official recognition because of 

its “dangerous” views regarding the First Amendment.4 In 2010, the University of 

South Florida denied recognition to a conservative student group claiming it was 

too “similar” to a libertarian student group on campus,5 a justification FIRE has 

seen employed repeatedly over the years to deny official recognition to student 

                                                 
3 VICTORY: Student government abandons discriminatory funding policy at the 
University of Rhode Island, FOUND. FOR INDIVIDUAL RIGHTS IN EDUC. (Oct. 12, 
2018), https://www.thefire.org/victory-student-government-abandons-
discriminatory-funding-policy-at-the-university-of-rhode-island. Only after amicus 
FIRE intervened on behalf of the College Republicans, Students for Sensible Drug 
Policy, ACLU, and BridgeUSA were the student government’s viewpoint-
discriminatory funding practices ended. 
4 Matthew Kelly, 
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organizations.6 These cases, and parallel situations arising at private colleges, 

demonstrate that institutions of higher learning and university officials continue to 

look to the viewpoints of student groups when deciding recognition or funding 

issues despite the longstanding body of law prohibiting this viewpoint 

discrimination and content-based decisionmaking. 

These cases, and parallel situations arising a private colleges,7 demonstrate 

that institutions of higher learning and university officials continue to look to the 

                                                 
6 See, e.g., Press Release, Pro-liberty Student Group Lawsuit Prompts UC-
Berkeley to Change Policy, ALLIANCE DEFENDING FREEDOM (July 2, 2018), 
http://www.adflegal.org/detailspages/press-release-details/pro-liberty-student-
group-lawsuit-prompts-uc-berkeley-to-change-policy; Notre Dame Defends 
Rejection of ‘Redundant’ Student Group Amid Controversy, FOUND. FOR 

INDIVIDUAL RIGHTS IN EDUC. (June 19, 2014), https://www.thefire.org/notre-dame-
defends-rejection-of-redundant-student-group-amid-controversy. 
7 For example, in 2016, Fordham University ref
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viewpoints of student groups when deciding recognition or funding issues despite 

the longstanding body of law prohibiting this viewpoint discrimination and 

content-based decisionmaking. 

B.
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Obama by administrators who informed the students that their “mocking” speech 

violated university policy.10  

San Francisco State University’s chapter of the College Republicans faced a 

months-long disciplinary investigation in 2006, which became the subject of a 

successful legal challenge, for allegedly violating the institution’s civility policy by 

holding an “anti-terrorism” rally on campus.11  

At Pierce Community College in California in 2016, a student was prevented 

from handing out Spanish-language copies of the U.S. Constitution outside of a 

tiny “free speech zone” on campus,12 while a protest against then President-elect 

Donald Trump could proceed.13  

Students and student organizations wishing to hear from outside speakers 

with a dissenting or controversial viewpoint regularly face daunting administrative 

hurdles that chill or outright censor speech. For example, at Western Michigan 

University, the Kalamazoo Peace Center’s attempt to bring rapper, director, and 

                                                 
10 Annie Knox, Utah university settles free-speech suit with former students, SALT 

LAKE TRIB. (Sept. 17, 2015, 5:41 PM), https://archive.sltrib.com/article.php?id= 
2962838&itype=CMSID. Amicus FIRE assisted in the lawsuit’s filing. 
11 College Republicans at S.F. State Univ. v. Reed, 523 F. Supp. 2d 1005 (N.D. 
Cal. 2007).  
12 Perry Chiaramonte, LA college district abolishes free speech zones as part of 
lawsuit settlement, FOX NEWS (Dec. 14, 2018), https://www.foxnews.com/us/la-
college-district-abolishes-free-speech-zones-as-part-of-lawsuit-settlement. Amicus 
FIRE represented student Kevin Shaw in the suit.  
13 Shaw v. Burke, Civ. No. 17-02386, 2018 U.S. Dist. LEXIS 7584, at *9 (C.D. 
Cal. Jan. 17, 2018).  

Appellate Case: 19-1696     Page: 20      Date Filed: 06/04/2019 Entry ID: 4794116 



14 
 

political activist Boots Riley to campus in 2014 was denied when university 

officials insisted that the student organization pay for an undercover law 

enforcement officer to be present because of Riley’s previous involvement with the 

Occupy movement.14 After the student organization filed a First Amendment 

lawsuit, Western Michigan University agreed to change its security fee policies as 

part of a settlement.15  

Similarly, the University of California, Berkeley revised its policies as part 

of a 2018 settlement concluding a First Amendment lawsuit that alleged the 

university’s restrictions on conservative speakers invited to campus by the College 

Republicans constituted viewpoint discrimination.16 

Even students who seek simply to criticize their own institutions face regular 

censorship. At Binghamton University in 2018, students frustrated by what they 

                                                 
14 Christina Cantero, Kalamazoo Peace Center questions university actions to 
require police at Boots Riley event, W. HERALD (Apr. 2, 2014), 
https://www.westernherald.com/news/article_51c8c3e2-b0d1-5a46-944e-
475edfada12a.html; see also Boots Riley to speak tomorrow despite free speech 
censorship on Western’s Campus, KALAMAZOO PEACE CTR. (Apr. 2, 2014), 
https://peacecenter.wordpress.com/2014/04/02/boots-riley-to-speak-tomorrow-
despite-free-speech-being-sequestered-on-westerns-campus.  
15 Rex Hall Jr., WMU to pay $35,000 to settle free-speech lawsuit filed by 
Kalamazoo Peace Center, MLIVE.COM (May 4, 2015), https://www.mlive.com/ 
news/kalamazoo/2015/05/wmu_to_pay_35000_to_settle_fre.html. Amicus FIRE 
assisted in the lawsuit’s filing.  
16 Emily DeRuy, UC Berkeley reaches settlement with College Republicans in 
discrimination suit, MERCURY NEWS㐹〰㑣〰㑦〰㑣〰㔱〰㑡〰ㄱ〰〳〰〳㹔樊㌮挊㰰〸〱⁔洊‰〱㔰〱㌰㜱㐰〱㜰〰挰〰昰〰㌾呪ਭ〰〳〰〳〰〷㌾呪ਭ〰〳㠰ㄠ呭ਠ〰ㄵ㉢㈰⸸㔸㐠ⴱ⸱㔴㔠㌹㸶⸷㰰〲㠾嵔䨊っ⸰〰㠠呣ਜ਼㰰〵〾㘮ㄳ⸹㠠㈴㐮㜰㕡〰㕡〰㕡〰ㄱ〰㕡〰㐸〰㔶〰㔷〰㐸〰㔵〰㔱〰㑢〰㐸〰㔵〰㐳〰汥浥湴⁷楴栠䍯
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perceived to be an insufficient institutional response to racist expression on campus 

posted flyers criticizing the university in a campus building—and were threatened 

with arrest after an officer told them others found the flyers offensive.17  

After a University of North Carolina at Chapel Hill student’s satirical 

website (titled “UNC Anti-Racist Jeopardy”) criticized the university’s treatment 

of its historical relationship to slavery and its response to student protests, the 

website was targeted for censorship by senior university administrators and 

ultimately removed from the university’s server in late 2018.18 While UNC Chapel 

Hill cited a policy provision prohibiting the use of university-hosted sites for 

“personal projects” as its reason for taking down the student’s website, the 

university allowed many “personal” websites to exist on its server without issue, 

and internal communications obtained by public records requests revealed that 

administrators were aware that the provision was not “regularly” enforced.19 

Following a letter from amicus FIRE reminding the institution of its legal 

obligation to apply its policies in a viewpoint-neutral manner, the student was 

informed that her website would be restored. 

                                                 
17 Eugene Volokh, SUNY Binghamton Tries to Suppress Students’ Flyers Because 
They “Offended” Other Students, VOLOKH CONSPIRACY (May 22, 2018, 4:22 PM), 
https://reason.com/2018/05/22/suny-binghamton-tries-to/#.  
18 Jeremy Bauer-Wolf, Can Chapel Hill Take a Joke With a Point?, INSIDE HIGHER 

ED (Mar. 1, 2019), https://www.insidehighered.com/news/2019/03/01/unc-student-
alleges-administrators-censored-her-race-relations-website.  
19 Id.  
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Despite the longstanding clarity of
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As a result, this case, and the liability of the government actors involved, is 

at the forefront of ensuring the continuing viability of the well-established First 

Amendment rights of public university students and student groups such as 

Business Leaders in Christ. 

III. The District Court’s Qualified Immunity Ruling Compounds the 
Significant Hurdles Faced by Students Seeking to Vindicate Their 
Constitutional Rights and Will Contribute to Self-Censorship.  
  

The many and varied examples of students and student organizations facing 

viewpoint discrimination provide context for the harm wrought by decisions such 

as the District Court’s that compound the significant hurdles facing students and 

student organizations seeking to vindicate constitutional rights in court. Indeed, 

granting qualified immunity based on an excessively narrow reading of precedent 

inflicts a specific and disproportionate harm on rင쀄逄쀄怄䀅စ瀌
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students without available relief and public officials beyond accountability. The 

incentive for schools to aggressively resist even meritorious claims—perhaps 

especially meritorious claims—is inevitable.  

The fact that Business Leaders in Christ is lucky enough to be an 

organizational plaintiff still active on the University of Iowa campus — and was 

therefore able to secure a narrowly drawn injunction from the District Court — 

should not distract this Court from the wide-reaching consequences of the qualified 

immunity decision under review. First, that decision gives no b
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Conclusion 
 
 For the foregoing reasons, the Court should reverse the grant of qualified 

immunity to the individual Defendants and remand the matter to the District Court 

for submission of assessment of damages and attorney fees.  

Dated: June 4, 2019 Respectfully Submitted, 
 
/s/ Susan P. Elgin

WILLIAM CREELEY 
SAMANTHA HARRIS 
MARIEKE TUTHILL BECK-COON 
Foundation for Individual Rights in 
Education 
510 Walnut Street, Suite 1250 
Philadelphia, PA 19106 
(215) 717-3473 
marieke@thefire.org 
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