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UNITED STATES’ STATEMENT OF INTEREST 

The United States respectfully submits this Statement of Interest pursuant to 

28 U.S.C. Ä 517, which authorizes the Attorney General ñto attend to the interests 

of the United States in a suit pending in a court of the United States.ò  In particular, 

the Department of Education is committed to ensuring that ñinstitution[s] of higher 

education . . . facilitate the free and open exchange of ideas.ò  20 U.S.C. Ä 

1011a(a)(2).  In the United Statesô view, Plaintiff  Kevin Shaw has properly 

pleaded that speech regulations imposed by Los Angeles Pierce College (ñPierce 

Collegeò or ñCollegeò) and the Los Angeles Community College District 

(ñDistrictò) violated his First Amendment rights. 

INTEREST OF THE UNITED STATES 

The United States has an interest in protecting the individual rights 

guaranteed by the First Amendment.  The right to free speech lies at the heart of a 

free society and is the ñonly effectual guardian of every other right.ò  Virginia 

Resolutions (Dec. 21, 1798), in 5 THE FOUNDERSô CONSTITUTION, 135, 136 (Philip 

B. Kurland & Ralph Lerner, eds., 1987).  State-run colleges and universities are no 

exception from this rule, especially since ñthe campus of a public university, at 

least for its students, possesses many of the characteristics of a public forum.ò  

Widmar v. Vincent, 454 U.S. 263, 267 n.5 (1981).  Thus, public universities have 

ñan obligation to justify [their] discriminations and exclusions under applicable 

constitutional norms.ò  Id. at 267.   

The United States has a significant interest in the vigilant protection of 

constitutional freedoms in institutions of higher learning.  As the Supreme Court 

has noted, ñ[t]eachers and students must always remain free to inquire, to study 

and to evaluate, to gain new maturity and understanding; otherwise our civilization 

will stagnate and die.ò  Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957).   

In recent years, however, many institutions of higher education have failed 

to answer this call, and free speech has come under attack on campuses across the 
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 ñThe college has one (1) Free Speech Areaò on campus ñdesignated 

for free speech and gathering of signatures,ò id., Ex. C at 36ï37; 

 ñ[D]istribution [of materials] shall take place only within the 

geographical limits of the Free Speech Area,ò id., Ex. C  at 38; 

 Permitted students may utilize the Free Speech Area from 9:00 a.m. 

until 7:00 p.m. on Monday through Friday, id., Ex. C at 37; and 

 Students wishing to distribute materials in the Free Speech Area must 

provide to the Vice President of the Student Services Office (ñStudent 

Servicesò) the name and address of the organization, the name(s) of 

the distributor(s), and the date and time of distribution, id. Æ 8, Ex. C 

at 36. 

According to Mr. Shaw, the College does not limit in any way the discretion of 

administrators to approve or reject applications submitted by students.  Id. Æ 50.  

The permit application also iden
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(including the speech rules) and state that violation of the rules will result in 

disciplinary action.  Id. Æ 55.  

Mr. Shaw alleges that the College enforces these rules in a manner that 

unconstitutionally limits student speech.  On November 2, 2016, Shaw and two 

other individuals set up a table on an area of campus known as the ñMallò to 

distribute Spanish-language copies of the United States Constitution and to discuss 

free speech issues with students.  Id. ÆÆ 56ï57.  Although the table was outside of 

the Free Speech Area, Mr. Shaw was not disrupting any campus operations or 

interfering with foot traffic while distributing copies of the Constitution.  Id. ÆÆ 57ï

58. 

Shortly after Mr. Shaw set up his table, an administrator told him that he was 

not permitted to engage in free speech outside the designated Free Speech Area 

and that he needed to complete a permit application to use the Free Speech Area.  

Id. Æ 60.  The administrator ñinsisted that Shaw accompany him into a building so 

that Shaw could complete a permit application.ò  Id.  Upon asking the 

administrator ñwhat would happen if he refused to accompany him into the 

building and continued his expressive activity in his current location, he was told 

that he would be asked to leave the campus.ò  Id. Æ 61.  Mr. Shaw complied with 

the administratorôs instructions and completed a permit application.   

Approximately two weeks after that incident, Mr. Shaw again attempted to 

distribute materials outside the Free Speech Area.  Id. Æ 66.  He distributed 

materials ñfor several hours in an open, grassy area of campus outside the Free 

Speech Area,ò uninterrupted by administrators.  Id.  During this time, Mr. Shaw 

witnessed a large protest form outside the Free Speech Area.  Id.  Mr. Shaw 

therefore alleges that the College enforces its speech restrictions ñselectively and 

unevenlyò by allowing speech outside the designated area in some instances but 

prohibiting it in others.  Id. Æ 67. 

Case 2:17-cv-02386-ODW-PLA   Document 39   Filed 10/24/17   Page 11 of 27   Page ID #:253





 

7 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The United States does not address the Eleventh Amendment, standing, or 

qualified immunity issues raised in Defendantsô motion to dismiss.  Id. at 3ï10, 

22ï25.  Taking the facts alleged as true, the United States is of the view, for the 

reasons below, that Plaintiff has stated claims for violations of the First 

Amendment.   

DISCUSSION 

The free speech protections of the First Amendment are as applicable to 

State-run colleges as they are s s .  & e S|ow, t r, 
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which the Constitution guarantees contingent upon the uncontrolled will of an 

officialðas by requiring a permit or license which may be granted or withheld in 

the discretion of such official.ò  Shuttlesworth v. Birmingham, 394 U.S. 147, 151 

(1969); see also Forsyth Cty., 505 U.S. at 130; FW/PBS, Inc. v. Dallas, 493 U.S. 

215, 225 (1990).  ñA prior restraint is any government restriction that vests an 
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a group of three people engaged in any sort of expressive conduct.  Cox, 416 F.3d 

at 286 (ñEven if their expression does nothing to disturb the peace, block the 

sidewalk, or interfere with traffic, the [regulation] renders it criminal.ò). 

As alleged, the Collegeôs policies and practices similarly included the 

actions of a small group of people within their sweep.  Grossman, 33 F.3d at 1206.  

Specifically, Mr. Shaw and two other peopleða smaller group than the ñsix to 

eightò in Grossman, id. at 1202ðñset up a small folding table outside the Free 

Speech Area on the Pierce College Mallò and ñintended to discuss their political 

beliefs with students on the Pierce College Campus,ò Doc. 1 ÆÆ 57ï58.  Mr. 

Shawôs activities did not interrupt the ordinary functions of the College or draw a 

large crowd.  Id. Æ 58.  To the contrary, he sought to distribute copies of the 

Constitution, speak to his fellow students, and collect signatures for a petition by 

himself or with one or two others.  Id. ÆÆ 56ï58, 64.  The Collegeôs policies 

prohibiting this kind of non-disruptive expressive activity by an individual or small 

group are unconstitutionally broad and, instead of ñbeing narrowly tailored to 

protect speech,ò are ñtailored so as to preclude speech.ò  Grossman, 33 F.3d at 

1206ï1207. 

Third, the requirement that students provide their names, organizational 

affiliation, and other information to administrators before engaging in speech 

violates the First Amendment because it effectively bans all spontaneous speech.  

See Doc. 1 Æ 48.  Courts have struck down restrictions where ñthere is a significant 

amount of spontaneous speech that is effectively banned by the [regulation].ò  

Watchtower Bible & Tract Soc’y., 536 U.S. at 167; see also Grossman, 33 F.3d at 

1206 (noting that broad permitting schemes ban ñ[s]pontaneous expression, which 

is often the most effective kind of expressionò); Williams, 2012 WL 2160969, at *6 

(ñ[E]xpansive permitting schemes place an objective burden on the exercise of free 

speech.  Further, they essentially ban spontaneous speech.ò) (citation omitted).  

The permitting requirement here prevents students from engaging in spontaneous 

Case 2:17-cv-02386-ODW-PLA   Document 39   Filed 10/24/17   Page 19 of 27   Page ID #:261





 

15 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

abridged or denied.ò
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the property, the purposes of the space, and the collegeôs intent and policy with 

respect to the property.  Bowman, 444 F.3d at 978. 

Pierce College is no exception to this rule.  According to the Complaint, 

there are ñopen areas and sidewalks beyond the Free Speech Area where student 

speech, expressive activity, and distribution of literature would not interfere with 

or disturb access to college buildings or sidewalksò or otherwise disrupt the 

educational mission of the College.  Doc. 1 Æ 54.  Mr. Shaw further alleges that, at 

the time he was stopped from distributing Spanish-language copies of the United 

States Constitution and discussing his political views with willing students, he was 

located alongside a ñlarge thoroughfare called óthe Mallôò and was not ñdisrupting 

campus operations or interfering with foot traffic.ò  Id. ÆÆ 57ï58.   

Although the College and District Rules are relevant in determining whether 

parts of campus have been designated as public fora for student speech, these rules 

are not dispositive in and of themselves.  To the contrary, according to the Ninth 

Circuit, the College and District must consistently apply those rules if they wish to 

convert Pierce Collegeôs public fora into a non-public forum property.  The Ninth 

Circuitôs decision in OSU Student Alliance v. Ray, 699 F.3d 1053 (9th Cir. 2012), 

is instructive.  In that case, the court held that in order to ñdestroy the designation 

of a public forum, the government must do moreò than merely announce a policy.  

Id. at 1063.  Rather, it must ñconsistently apply a policy specifically designed to 

maintain a forum as non-public.ò  Id. (emphasis added).    

Mr. Shaw has alleged that the Collegeôs application of its policies was 

inconsistent at best because the College allowed students to engage in expressive 

activity outside the Free Speech Zone.  Specifically, Mr. Shaw alleged that campus 

administrators allowed a ñlarge protest that formed outside of the Free Speech 

Areaò to proceed.  Doc. 1 Æ 66.  Indeed, on one occasion, Mr. Shaw was himself 

able to distribute materials outside the Free Speech Area unimpeded by Pierce 

College officials.  Id.  Thus, Mr. Shaw has demonstrated that Pierce College did 
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CONCLUSION 
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