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RESPONSE TO STATEMENT OF THE ISSUE 

Amicus Kansas State University's (KSU) framing of the issue ignores the 

facts of this case. This case does not involve a single instance of sexual 

harassment that occurred off campus. Instead, this case involves a year's-long, 

on-campus, sexually harassing and abusive dating relationship that preceded 

Yeasin's June 2013 criminal battery and criminal restraint of Ms. W. off 

campus. On her return to the University of Kansas (KU) in Fall 2013, Ms. W. 

complained to KU about Yeasin's treatment of her, and she experienced the 

ongoing effects of Yeasin's domestic abuse and sexual harassment — fear, 

anxiety, depression, insomnia, and nightmares — for which she n,uhtm medicl 
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ARGUMENT 

I. Davis set the Standard for Money Damages not  the Limits of 
Title IX Jurisdiction and a University's Regulatory Obligations. 

a. Davis' Holding is limited to Private Causes of Action for 
Money Damages 

KSU argues that Davis v. Monroe County Board of Education, 526 U.S. 

629, 119 S.Ct. 1661 (1999), "most clearly addressed" a University's obligations 

to respond to known peer-on-peer sexual violence. KSU Br. at 2-3. However, 

Davis did no such thing Davis instead established deliberate indifference as 

the standard in a private action for money damages against a University 

resulting from peer-on-peer sexual harassment: 

We consider here whether the misconduct identified in Gebser 



control." Thus, the Supreme Court set a high bar for imposing liability against 

a university under Title IX in private damages cases. But that high bar for 

money damages does not define Title IX's regulatory jurisdiction. The Davis 

court itself recognized as much, noting that the question in that case was not 

whether student-on-student harassment violated Title IX, but instead was 

whether a recipient of federal education funding could be liable for damages 

under any circumstances for discrimination in the form of student-on-student 

sexual harassment. Davis, 526 U.S. at 639. 

KSU argues that Davis' substantial control test limits Title IX 

jurisdiction. But KSU ignores the fact that Davis did not  address the U.S. 

Department of Education's (DOE) regulatory authority under Title IX and said 

nothing to indicate that it intended its holding to limit DOE's jurisdiction in 

the regulatory context. As a result, contrary to KSU's representation, Davis 

does not  hold that a university's Title IX regulatory liability is determined 

based on whether the university exercised substantial control over the 

harasser and the context in which the harassment occurs. Therefore, Davis did 

not determine the applicable regulatory enforcement standard Title IX 

imposes on universities to respond to student-on-student harassment. 

Building on its erroneous construction of Davis' holding, KSU asserts that 

the federal courts in Kansas and the Tenth Circuit "recognized the limited 

scope of Title IX jurisdiction" in C.R.K. v. U.S.D. 260, 176 F. Supp. 2d 1145 (D. 

Kan. 2001) and in 



511 F.3d 1114 (10th Cir. 2008). KSU Brief at 4. But, like KSU's interpretation 

of Davis, review of the cases exposes the fallacy of that statement. Neither 

C.R.K. or Rost involved a regulatory enforcement action by the DOE, and 

neither case discussed Title IX's regulatory jurisdiction. Instead, both C.R.K. 





Title IX was enacted in 1972 with two principal objectives in mind -  "Mo 

avoid the use of federal resources to support discriminatory practices" and "to 

provide individual citizens effective protection against those practices." Canon 

v. Univ. of Chicago, 441 U.S. 677, 704, 99 S.Ct. 1946, 1961-1962 (1979). 

Under Title IX, the DOE is "authorized and directed to effectuate" Title 

IX's restriction on discrimination by "issuing rules, regulations, or orders of 

general applicability which shall be consistent with achievement of the 

objectives of the statute." 20 U.S.C. § 1682. The plain language of the statute 

further articulates the broad enforcement authority vested in DOE: 

Compliance with any requirement adopted pursuant to this section 
may be effected (1) by the termination of or refusal to grant or 
continue assistance under such program or activity to any recipient 
as to whom there has been an express finding . . . of a failure to 
comply with such requirement . . . or (2) by any other means 
authorized by law 

Id. (emphasis added). Congress' use of the "any requirement" language, 

contrary to KSU's argument, evidences a clear intent by Congress to grant 

DOE broad regulatory authority to prevent recipients of federal funds from 

supporting discriminatory practices. 

In North Haven Bd. of Educ. v. wal
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regulatory guidance has exceeded its statutory authority. Therefore, as Bell 

directed, the DOE's regulatory authority must be interpreted with "sweep [ing]" 

breadth. 

c. KU's actions in this Case and Deference to the DOE's Guidance 
is consistent with the Broad Regulatory Authority granted the 
DOE 

The hostility expressed in KSU's brief for the DOE's regulatory authority 

is somewhat surprising. Since at least 1997, universities have been on notice 

of the regulatory standard for Title IX liability for student-on-student 

harassment as a result of the DOE's guidance. See Sexual Harassment 

Guidance 1997 (hereafter, 1997 Guidance).2  That Guidance articulated a 

"knew or should have known" standard for regulatory liability, stating: 

[A] school will be liable under Title IX if its students sexually harass 
other students if (i) a hostile environment exists in the school's 
programs or activities, (ii) the school knows or should have known of 
the harassment, and (iii) the school fails to take immediate and 
appropriate corrective action. 

Id. 

The DOE's 2001 Guidance, in its discussion of "enduring principles from 

the 1997 Guidance," reaffirmed a university's obligation to act once it is on 

notice of sexual harassment: 

A critical issue under Title IX is whether the school recognized that 
sexual harassment has occurred and took prompt and effective action 
calculated to end the harassment, prevent its recurrence, and, as 
appropriate, remedy its effects. If harassment has occurred, doing 
nothing is always the wrong response. . . . The important thing is for 

2  U.S. Dept. of Ed., Office of Civil Rights, available at: 
http://www2.ed.gov/about/offices/list/ocr/docs/sexharOl.html  (last visited June 16, 2015). 
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whether the conduct occurred in the context of an education program 
or activity or had continuing effects on campus or in an off-campus 
education program or activity. 

Id. at 29. 

Thus, for over twenty years, the DOE has repeatedly and consistently 

instructed universities that Title IX requires a university to act once it is on 

notice of a complaint of sexual harassment. 

If anyone can appreciate the obligations to act imposed on a university as 

a result of the application of a "knew or should have known standard" in 

matters of sexual assault, it should be KSU in light of the decision in Nero v. 

Kansas State University, 253 Kan. 567, 861 P.2d 768 (1993). In Nero, a male 

student residing in a KSU co-ed dormitory raped another student. Id. 253 Kan. 

at 569. After the rape and while criminal charges remained pending, KSU 

temporarily re-assigned the assailant to another residence hall and directed 

him to not enter the shared dining hall. Id. During the summer intersession 

period, KSU allowed the assailant to move into the single open residence hall 

without notifying any of the residents. Id. 253 Kan. at 570. The assailant 

sexually assaulted a female student in that residence hall. Id. In reversing the 

grant of summary judgment to KSU, the Court held: 

[A] university has a duty of reasonable care to protect a student 
against certain dangers, including criminal actions against a student 
by another student or a third party if the criminal act is reasonably 
forseeable and within the university's control. 

Id. 253 Kan. at 584. 
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Respectfully submitted, 

Sara L. Trower, KS # 21514 
Associate General Counsel and 
Special Assistant Attorney General 
245 Strong Hall 
1450 Jayhawk Blvd. 
Lawrence, KS 66045 
Tel: (785) 864-3276 
Fax: (785) 864-4617 
e-mail: strower@ku.edu  

CERTIFICATE OF SERVICE 

The undersigned counsel certifies that this 16th day of June, 2015, a 
true and correct copy of the foregoing was served via U.S. mail, first-class 
postage prepaid, addressed to: 

Counsel for Mr. Yeasin: 
Terence E. Liebold 
842 Louisiana 
P.O. Box 485 
Lawrence, KS 66044 
tleibold@petefishlaw.com  

Counsel for KSU: 
Maureen A. Redeker 
Kansas State University 
111 Anderson Hall 
Manhattan, KS 66506 
attys@ksu.edu   

Counsel 
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