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Chairman	  Franks,	  Vice-‐Chairman	  DeSantis	  and	  Members	  of	  the	  Subcommittee:	  
	  
The	  National	  Coalition	  Against	  Censorship	  
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How	  did	  this	  happen?	  	  In	  our	  view,	  it	  started	  publicly	  with	  a	  widely-‐distributed	  “Dear	  Colleague”	  letter	  
from	  OCR	  on	  October	  26,	  2010,	  in	  which	  the	  agency	  defined	  harassment	  as	  follows:
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sexual	  and	  racial	  harassment.	  See,	  e.	  g.,	  Dambrot	  v.	  Central	  Mich.	  Univ.,	  55	  F.	  3d	  1177	  (CA6	  
1995)	  (striking	  down	  university	  discriminatory	  harassment	  policy	  because	  it	  was	  overbroad,	  
vague,	  and	  not	  a	  valid	  prohibition	  on	  fighting	  words);	  UWM	  Post,	  Inc.	  v.	  Board	  of	  Regents	  of	  
Univ.	  of	  Wis.	  System,	  774	  F.	  Supp.	  1163	  (ED	  Wis.	  1991)	  (striking	  down	  university	  speech	  code	  
that	  prohibited,	  inter	  alia,	  "`discriminatory	  comments'	  "	  directed	  at	  an	  individual	  that	  
"`intentionally	  .	  .	  .	  demean'	  "	  the	  "`sex	  .	  .	  .	  of	  the	  individual'"	  and	  "`[c]reate	  an	  intimidating,	  
hostile	  or	  demeaning	  environment	  for	  education,	  university	  related	  work,	  or	  other	  university-‐
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In	  addition,	  the	  statement	  that	  harassment	  may	  consist	  of	  “verbal	  acts	  and	  name-‐calling	  …	  that	  may	  be	  
harmful	  or	  humiliating”	  could	  encompass	  precisely	  the	  kind	  of	  language	  that	  the	  Supreme	  Court	  has	  said	  
is	  not	  harassment:	  “simple	  teasing,	  offhand	  comments,	  and	  isolated	  incidents	  (unless	  extremely	  
serious),”	  Clark,	  532	  U.S.	  at	  271	  (citations	  omitted),	  or	  “mere	  utterance	  of	  an	  …epithet	  which	  engenders	  
offensive	  feelings.”	  Meritor,	  477	  U.S.	  at	  67.	  	  	  Recent	  OCR	  pronouncements	  have	  adopted	  the	  same	  
approach.	  	  See	  http://www2.ed.gov/about/offices/list/ocr/letters/colleague-‐201104_pg3.html	  	  	  
	  
A	  settlement	  agreement	  with	  the	  University	  of	  Montana	  in	  20




